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ADVERTISEMENT. 



At the suggestion of a Friend, the task of 
preparing for the Press the late Mr. Maddock's 
MS, Notes of Cases decided in the Vice-Chan- 
cellor's Court was gratuitously undertaken by 
the present Editor. 

The following Reports of Cases occurring in 
the period between the publication of Mr. Mad- 
dock's Fifth Volume and the First Volume of 
Messrs. Simons and Stuart, are compiled, partly 
from his Notes, and partly from sources supplied 
by the kindness of friends. The completion of 
Mr. Maddock's Reports will be comprised in 
two Numbers, which, with that last published by 
himself, will form a Volume. The Editor regrets 
that he has not, in every instance, been able to 
give the Arguments of Counsel ; but the Names 
of all the Cases cited are noticed, and references 
to the Registrar's Books are subjoined of all 
Cases in which entries could be found there. 

IdneoMs'Inn, 
i^h June 1827. 
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DIRECTIONS TO THE BINDER. 



This Number, with the other one edited by Mr. Geldart, 
and the one last edited by Mr. Maddock, are to form a 
separate Volume, to be lettered '< Maddock and Greldart's 
Reports/' The Advertisement to the Second Number to be 
placed afler the Title-page. 



CASES 



BEFORE THE 

VICE-C HANOELLOR. 



ROSS V. SHERER and others. 'f*^ 

15th Jao* 

1 HE Plaintiff filed his Bill against Husband and Wife* The Bank kav* 

and the Trustees, to her separate use, alleging an inte- ing notice of a 

rest by the Wife's appointment, and praying an In- •^*^» rejksed to 

junction to restrain the Transfer of the Trust Stock. P^^^^ oTransfer 
^ of Stock, thowk 

The Plaintiff never moved for the Injunction ; but the Ordered that 

Bank, having notice of the Bill, refused to permit the they skould per* 

Transfer. Tie present application by the Defendants, mit the Tramfer 

who had s6me time since put in their Answer, was, that ^n ^ certain deq^^ 

the Bank might be ordered to permit the Transfer. *'*^ Plainiif 

obtained Infwie^ 

The Vtce-Chancettar made an Order that the Bank ^^^^ 
of England should permit the Transfer at any time after 
a certain day named, unless in the mean time the Plain- 
tiff obtained an Injunction. 
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CASES IN CHANCERY. 



1821. 

16 Jan. 

— . ' SMITH in re HAY. 



/ ^ ^ 1 HE question in this case was, whether the joint 

Partner drams -, , , , . , ^ 

i M ' d ^^^^^^ should prove against the separate Estate. 

coweals thejactf 

or dUguUes it in The Vice-Chancellor : — 

the Partnership If one Partner be intrusted with the entire management 
Booksj this is of the Partnership ConCcm, and he withdraws Monies 
Frauds andprooj ^^^ j^j^ separate use, which he duly and openly enters in 
t the Se- *^® Partnership Books, this is not a fraud which will 
parate Estate. entitle the joint Estate to prove against the Separate ; — 
Otherwistf if the it would be otherwise, if by the entries in the Books 
transaction is he disguises the transaction, or wholly omits and 
dufy enterc4 in conceals it. 



Booh. 



Mt 



t8ai. 
17th Jati. ROBINSON v. RIDLEY. 

In estimating A SALE of an Estate made to the Solicitor in the 

^^^^MH^ Cause was sought to be avoided.— He had pulled down 

i$£svulkddatMk * P^ ^^ ^^^ Buildings and erected new ones. 

ifineapahkof 
^rtpair^tobe I'he Vice- Chancellor ordered that his Improvements 

vishtedasokl ' should be valued, and the Estate put up for Re-sale at 
Materials only, the improved value> and tiiat ho should be held to his 

bargain if no higher bidder; and declared, that in esti- 
mating the Improvements the old Buildings, if incapable 
of repair, should be valued as old materials ; but other- 
wise as buildings standing. 
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WHITCOMB V. FOLEY. »^%»- 

23a Jan. 



Master is made 
OH Matiom* 



JdILL by Vendor for specific Performance. Further tUrec* 

turns by Mationn 

The couunon Order of reference to the Master was 'okenreferenceto 

made as to title, and his report was in favour of the Yen* 

dor. The Defendant took exceptions, which were heard 

before the Vice-Chancellor, and allowed. 

The present application was on a Motion by the 
Defendant to dismiss the Vendor's Bill, with Costs. 

The Vtce-Chancellor ruled, that it was a proper case 
for further Directions by Motion, and made the Order 
accordingly. 



FENNER V. TAYLOR. Jl"j'^^ 

1 HE Plaintiff, one of two residuary L^atees, filed Where one Rc- 
this Bill for an Account. The other residuary Legatee fiduarjf Legatee 
was Defendant : and now upon winding tip the cause, " 1^%^ ^ 
on further Directions, the question was. Whether the , ^ p twill 
Court should order Costs of Plaintiff and Defendant, ^^ ^^ q^^ ^ 
residuary Legatee, as betweeti Solicitor and Client, the betweenSolicUor 
Defendant not consenting thereto. After inqidry as and Client^with* 
to the Practice, the Vice-chancellor held, that Costs wt Consent. 
could not be so ordered without the consent of the 
other residuary Legatee, the Defendant. 
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4 CASES IN CHANCERY. 

1821. 
.a6th Jan. HACHETT v. PATTLE. 

By terms of 1 HE late Mr. Pattk purchased a Rente viagere for 
FnnckCmUruct, j^g j^^^^ ^,^6 of which Lives was the Plaintirs Wife ; 

^ ^ ... and iu the Contract it was stated that she was to hold 
for two LAXfet tn , ^ i -&# t^ ? 

swcasunu were ^^"'^g "®^ J^."^* f^'^ ^^^^ own benefit, and that Mr. Pattie 

after death of should have power, after her death, to dispose of the 

Jirst Life pay- Interest during the surviving Life, by his Will; and the 

able with all ar- Contract provided that after the death of the first Life, 

rears to Survi* the growing Payments, as well as all An-ears, were to 
vor. The Re- y^ jj ^^ ^y^^ g^^^^j T^^g^ 
prcientative of 
Jirst Life re- 
lieved against ^^' ^^^^^^» ^Y ^^s Will, directed another Rente via- 

the loss of Ar* g^^ ^^ ^^ purchased for Two Lives, one of which was 
rears occasioned to be the Plaintiff's Wife, who was to enjoy it for her 
bytheRevolution, own benefit for her Life, with remainder over. This 

Contract was in the same form as the first. 

The Rentes viageres ceased to be paid in consequence 
of the Revolution in France, and Mrs. Hachett died 
before the Peace of 1815; and the question was, whe- 
ther the Arrears during her Life, which were recovered 
in consequence of the Treaty of 1815, were to belong 
to her Representative, or to the Party entitled after her 
Death. 

The Vice-Chancbllor : — 
The terms of the Contract, as to the payment of the 
Arrears to the surviving Life, were to be considered as 
applicable only to such Arrears as resulted from the 
mode adopted by the French Government ; but if it 
could be otherwise considered, he was of opinion that 
Mrs. Hachett's Representative had a right to be relieved 
against the literal expression, in respect of the accident 
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CASES IN CHANCERY. 

of the Revolution, which had occasioned the Arrears, 1831. 

and against which no diligence or attention on her part ' ^ 
could guard. Hatch ett 

Mr. Ixnnax for the PlaintifT. 

Mr. Home, and Mr. Bligh, for the Defendant. 



1831. 
BRAY V. FROMONT and others. . ^^^ ^^^' 

1 HE three Defendants worked a Coach from London A Partner may 

to Bath, each finding Horses for certain stages. ^^^ ^^ f Third 

Person interest 

Smitk, one of the Defendants, employed the Plaintiff '« ^" ^^*''^' *"* 

X *JTT i> xi*i-*:i*x cannot make him 

to provide Horses for a part of nis distance. ^ . 

*^ '^ a Partner. 

The present Bill was for an Account, and payment of 
a proportionate share of Profits. 

The Vice-Chancellor held, that the Plaintiff, claiming 
under Smith, must be subject to the Account between 
Smith and the other Defendants, and could claim pay- 
ment only out of any Balance due to Smith ; but that 
it would be otherwise if the Co-Defendants had accepted 
him in the Concern in lieu of Smith. 



i8si. 
RAMSBOTTOM v. PARKER. . ^^^ ^^^' . 

* y * 

J HIS was a Bill by the Assignees in Bankruptcy of Tojbrm a 
Tenfold and Springett, late Bankers at Maidstone, to ^^^J^r Relief 

avoid a Contract of dissolution of Partnership, made ^ * growi of 

^ Oppression on the 

nearly Two Years before the Bankruptcy, with Uie De- ^^ ^^ ^^^^ 

fendant, upon the ground that it was oppressive, and Distress on the 
that improper advantage was taken by the Defendant other^ the dis* 

advantage of the 
Bargain must be within the view of the Parties. 

B 3 



6 CASES IN CHANCERY. 

1831. of his power over the Banknipts, by means thfit they 

8th Feb. ^ere largely his Debtors, and that he had Judgment 

n a&cainst them. 

Ramsbottom 

Pabker, I^ effect, the Defendant had been permitted to retire 

upon payment of a Sum of 1,131 /. ; whereas it had been 
ultimately proved that his fair proportion of loss upon 
then existing Debts, would have amounted to 12,000/. 

The Vice-Chancellor observed, there was no head of 
Equity more difficult of application than the avoidance 
of a Contract upon the ground of advantage taken of 
distress ; but that there could be no title to such relief 
where the advantage or disadvantage of the Contract 
was to be the result of future contingencies, and was 
not within the view of the Parties at the time : that 
it appeared to him, upon the Evidence, that at the 
time of the Contract there was no apprehension of loss 
to any such extent, in the minds of any of the Parties ; 
and that the Bankrupts had entered into the bargain, 
not from the pressure of distress, but under the influence 
of false hopes. 



A point incidentally arose in this Case, as to the 
legality of a Stock transaction. 

The Defendant, Mr. Parker, had lent a sum of Stock 
to the Partnership, and had taken personal Securities 
from each of his Partners for their proportions of it 
At (h6 dissolution they had jointly covenanted to re- 
place the Stock due, by Instalments. One Instalment 
was transferred, and a second was over-due ; and then 
it was agreed that the transaction should be converted 
into a Money Loan, taking for the amount the money 
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price of the Stock when Mr. Parker last, which was 
considerably higher than the existing price, and two or 
three years further time were given bt the payment. 

The Vicb-Chancellob:-^ 
TPhf Agreement is clearly usurious. It was a preseot 
demand for so much Money as would actually purchase 
the Stock due ; and the addition in Money mad^ by the 
Agreement was for forbearance. 

As to the Stock not due, there was a difierence^ be- 
cause of the uncertainty of the price of Stock when it 
would fiUl due. I should have thought a Contract 
for a higher sum in Money than the actual value of 
the Stock at the time might have been good if there 
had been no additional forbearance ; but the additional 
forbearance forming a part of the Consideration, brings 
the Case within the principle of the Instalment already 
due. He did not, however, take occasion to decide 
this point. 



1891. 
Ramsbottom 

V 

Parkir. 



1831. 

ioth& 2 2d Feb. 



FENWICK V. REED. 
Bill for an Account of Rents and Piofite received 4/*^'" ^^^ 
by Defendant, and those under whom he claimed, and ^^/^j * ^/-^ £^. 
for an Account of Debts and Interest originally due to umot necessarily 
Defendant's Ancestor, and purchased by him, and for praoedftohere the 
the delivery of the Estate, and Payment of the Balance Letter affords iff 
due on the Account. trinsic evidence of 

its authenticity. 

The Defendant's Aricestor entered into Possession in ^^^''f ^^^re^ 

the year 1 752 : and it was insisted by the Plaintiff, that ^ "** ^^. 
•^ '*^ ' -^ turn to such a 

Letter^ prinul facie, it must he intended to have been written to the party amongst 

whose papers it wa$Jbund. The Ejectment was afterwards tried at Xoo, tind 

the Jury would not presume a Conveyance^ and the Court supported the Verdicts 

5 Bam. Sc Aid. 232. 

B 4 



8 



1821. 



Fenwick 
Heed. 



CASES IN CHANCERY. 

he held Possession only to satisfy the Debts due to him, 
by perception of Rents and Profits, and that the Debts 
were now overpaid. 

There was no evidence of any acknowledgment to 
that effect, or of any Accounts kept ; and the Defend- 
ant insisted that a Conveyance in fee ought to be 
presumed. 

The Vice-Chancellor was strongly of that opinion, but 
retained the Bill for a year, with liberty to the Plaintiff 
to proceed by Ejectment, the Defendant not defending 
himself at Law, upon the ground that the Debts were 
fully paid more than twenty years since, or were now 
unpaid. 

In this Case, several points of Evidence were ruled. 

1 St. That a Letter appearing upon the face of it to 
be written by the Defendant's Ancestor, upon the sub- 
ject of the suit, and coming out of the custody of the 
Representative of his Attorney, and dated in 1748, 
was admissible, without proof of the hand writing. — 
The contents of the Letter, like the contents of a Deed, 
affording intrinsic evidence in its favour. 

2d. That such a Letter was found amongst the Papers 
of the Attorney was prima facie evidence, that it was 
written to the Attorney, there being no address to it, 
the envelop being lost. 

3d. That a Letter found amongst the papers of the 
Attorney, not addressed, but appearing by the contents 
to be written upon the subject, by a person employed as 
the London Law Agent of the Defendant's Ancestor, 
was also admissible in evidence. 
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ANON. ^jk 

iVlOTION, that Receiver of an Infant's Estate might Court mil not 
be directed to keep down the Interest of two Mort- order the Receiv- 
gages* ^f" of an Infanfs 

Estate to keep 

The Vice-Chancellor refused to make the Order, - ,. , 
- . oj a Mortgage 

because it would be an acknowledgment that the 2)^^^ vnhss the 
Mortgages were due» which the Court would not Master reports 
assume until after a Master's Report; that the proper it is due. 
Order was for the Master to inquire into circumstances, 
and to state priorities. 



DOLTON V. HEWEN. *8«J1- 

22d Feb. 



1 HIS Bill sought a Decree, that the Defendant might ^ Devise to 

surrender to the Plaintiff a Copyhold Estate, which he the Testator's 

held under a Conveyance from Elizabeth Young. ^if^f she paying 

his DebtSf and 

Benjamin Young made his Will in the foUowing l^^^^^^'^'^ 

words^ inter al. " I give all that my House, &c. to ^^^^^ and the 

Elizabeth, my Wife, whom I name sole Executrix, rest of the Estate 

she paying my Debts and Funeral Charges ; and also, to go to A. B. 

I give unto Samuel Dolton, her Nephew (the Plaintiff) (ifl^r her deaths 

the sum of 15/. when he shall attain twenty-one, if so ^^* her the Fee 

much can be spared out of the Estate, and she leaving ^ ^ ^^^ ^ 
the rest of the Estate to the said Samuel Dolton, after 
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her decease. And further, my will is, that if the said 
Samuel Dolton shall depart this Life before he attains 
twenty-one, the said Elizabeth to have it to her will and 
disposal.'' Elizabeth Young sold this Estate to the Per- 
son from whom the Defendant derived it. 



It was insisted, that under this Will Elizabeth Young 
was a Trustee for others, with a resulting Trust to her- 
self for Life, with Remainder to Trustees, and that 
Defendant was therefore such a Trustee. 

The Vice-chancellor held, that the gift to her, she pay- 
ing Debts and Funeral Chatges, and 15/. to the Plain<- 
tiff« was a plain Gift in fee to her ; and that for these 
purposes she had a power of Sale ; and that a Purchaser 
under a power of Sale for payment of Debts was not 
bound to inquire into the Debts ; and that if the price 
of the Estate was more than would satisfy the Debts 
and Funeral Charges, and 15?., the Plaintiff 's remedy 
was not against the Purchaser, but against Elizabeth 
Young, or her Representative. 



1821. 

S4th Feb. 
^ . ' 

Injunction 
not granted to 
restrain a 
Mortgagee Jrom 
setting under 
PowerinaMort' 
gage Deed; 
otherBoise, wkere 
Trustee for Sale, 



ANON. 

A MOTION was made by Plaintiff, a Mortgagor, to 
restrain the Defendant, the Mortgagee, from proceeding 
to a Sale of the mortgaged Premises, the Mortgage Deed 
containing a Power of Sale ; it being alleged that due 
Notice had not been given so as to afford a fair pro- 
bability of an advantageous Sale. 

if he proceeds predpiiaiefyf withoui notice to both Parties, 
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The Vtce^Chancellar refused the Motion ; conBidering, 
that if the ex parte Case were true, the Plaintiff might 
idiere himself by giving Notice to the Purchaser that 
he had filed a Bill to impecush the Sale ; and that it was 
better to put him to the inconvenience of an additional 
Party to his Suit, than to risk a possible injury to the 
Mortgagee by interrupting the Sale. 



On a subsequent mention of the Case it appeared 
that the Power of Sale was in a Trustee ; and for this 
reason the Vice-Chancellor granted the Injunction, the 
Trustee not having apprised the Mortgagor of his inten- 
tion to proceed to a Sale, and it being his duty to 
attend equally to the interest of both Cestui que Trusts, 
and to apprise both of the intention of Sale, so that 
each might take the means to procure an advantageous 
Sale. 



i8si. 
94th Feb. 

Anok* 



PARKER V. CALCRAFT. 
DUNN V. SAME. 

1 HE late Mr. Charles Strutt granted an Annuity of. 
2,200 /. a year out of his Life Estate, with a power to 
the Annuitant to appoint a Receiver, who was appointed 
accordingly. He then granted a second Annuity to the 
Plaintiff. 

In 1 800 the Plaintiff filed his Bill against Strutt, and 
the first Annuitant, for an Account and Satisfaction 
after the Arrears paid, and for a Receiver. 

The Plaintiff understanding that the first Annuity 
was in Arrear, did not proceed in his Suit, and in 1812 
Strutt died. 



iSdi. 
28th Feb. 

After BUlJUed 
by second Incum' 
brancerjirst In" 
cumbrancer in 
possession cannot 
pay surplus 
Rents to Debtor. 
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1821. 

28th Feb. 
Parker 

V. 

Calcraft. 
Dunn 

Same. 



After his death, Scott, a general Creditor of Strutt, 
filed a Bill, to which he made the first Annuitant a 
party, alleging that he was overpaid, and this being 
admitted, the balance due from him was paid into Court 
in that Suit. 

The Pkintiff learning this fact, filed a Supplemental 
Bill, to which he made the Executors of Strutt parties, 
and prayed that it might be declared that he had a lien 
for the Arrears of his Annuity upon the sum so paid 
into Court by the first Annuitant. 



The Vice-Chancbllor : — 
The Suit of 1800 was notice to the first Annuitant of 
the Plaintifi^s title to the surplus Rents, after satisfying 
the first Annuity ; and he could not afterwards safely 
pay the surplus Rent to Strutt, and consequently not to 
his Representatives. It is no Answer that the Suit 
was not prosecuted ; the first Annuitant was bound by 
it until it was dismissed. It is true that an Incum- 
brancer before Possession has no title to Rents, but 
a Bill by an equitable Incumbrancer is equitable Pos- 
session. 
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1821. 
BYRCHALL v. BRADFORD. ist March. 

In this Case, an Executor was constituted a Trustee Ordinarily^ the 

as to a Legacy of 1 ,200 /. He accounted for the residuary Courts on a Bill 

Estate, and retained the amount of the Legacy. The -f^'^ ^ ^g^ of 

Will directed it to be invested in the Funds ; and the . . ' . ^. 

' tnqmretonether 

question in the cause was, whether the Cestui que Trusts the Stock Leeacu 
of the Legacy were now entitled to claim against the could have been 
Executor as much Stock as the 1,200/. would have imoested at an * 
produced, if invested at the time of the settlement with ^^nlttr period; 

the residuary Legatee. ^ ^^ '^ 

Executor is a 

Trustee §kOf and 
The Stocks had risen in the mean time, and the retains the Le* 

Executor had never invested the Legacy. gaei^ without in'- 

vesting^ he is 
The Vice-Chancellob :— liahUfor any loss 

Generally speaking, this Court does not enter into the ^'-^^"^^ ^ ^^ 
consideration whether the Executor could, or not, at an 
earlier period, have invested a Stock Legacy, but directs 
it to be invested by its Decree. But in the particu- 
lar case, this Executor was in the situation of another 
Trustee, to whom a Legacy is paid upon Trust, to 
invest it His retainer after accounting for the resi«- 
duary Estate is equivalent to the Payment of another 
Trustee. If the Ceztui que Trust sustained a loss by 
the Trustee neglecting his duty to invest, he has a 
right to charge the. Trustee with the lossw— In this 
Case, however, it was suggested, that the Cestui que 
Trusts, who were all of age, had consented to the delay 
of Investment, and the Vice-chancellor directed an 
inquiry as to that fact 
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i8si. 
i>t M«roh. CURTIS t>. CURTIS. 

JJier an An- ^ jjg residaary Bequest in the Will was, inter alia, in 
nmtyforUfetoj^^ foUowing woids: "I give to -A. 5. and C. my 
nimJtmd^^d ^xecutors, all the Residue and Remaioderof my Estatej 
renuunder as to ^^ Trust, to collect and get in the same with all con- 
ihe whU Divi" venient speed, and then in the first place to invest a 
defUUf subject to Sum' of 1 0^000 /• in the Public Funds, in their names, 
Fatha^sAmnuiy^ and in the name of my Son T. C. ; and as to the Di?i- 
Gyr to C/uUrm j^^^jg ^nd Interest thereof, in Trust, to pay and apply 
dt^af • ^ ^ ^^^ '^^ ^* ^^^ '• ^ y®^^ during his life, for his 
a Gift to M ^ ^^'^^ ^^* ^^'^ ^^ remainder to accumulate for the use 
UoingwhentkB ^ ^^ Children, until they shall attain their Ages of 
eldsH atktms twenty-one years \ and when they shall have respectively 
ttoenijf'imt^ attained their Ages, as well Sons as Daughters, in Trust, 

to divide the Principal equally amongst them, share 
and share alike; but in case of the death of all my said 
Orandobildjren» under age» I give the Interest, or so 
mnch thereof as my said Tmstees shall deem necessary, 
for the use of my Qrandsoni the Son of my Daughter 
Moeryf until his Age of twenty-one, and then in Trust 
as to Principal and Accumulation to him for his own 
Um and Benefit.'' 

The Vice-Chancellor held, that the words, '' the 
Remainder to accumulate/' carried the residue of the 
Dividends after paying T. C. 250/. a year during his Life^ 
and the whole Dividend after his death ; and that all the 
Children of T. C. livinor when his eldest Child attained 
twentyH>ne^ took vested Interests in the whole Principal 
Sum and Dividends, subject to the Father's Annuity. 



CASES IK CHANCERY. 15 

4 ft A 1 

BENSON V. MAUDE. iBt March. 

1 HE Testator, in this Case, afler expreesing hift inten* tVhere Teiia- 
turn to lay out a Bum of is^ooo/. in Land during his t^^ directs hU 
life, directs his Executors, if he should not accomplish Executors^ as 
it» as soon as they should think proper after his Decease, soonastheyshoutd' 
to seU out as much of his funded Property as would think proper, - 
produce 12,000/. and invest the same in Land, upon «/^«'' *w ^^<^^««^f 
Trust, that his Executors should receive the Rents and ^ ^ . ^^, 
Profits of the Land when purchased, and the Interest produce a Le- 
and the Dividend of the 12,000/. until the Estate was gacy of i^^oooL 
purchased, and should pay the same, in equal Moieties, the Legacy is 
between his two Daughters, for their Lives, with Re* f^ot payaUe until 
mainder over. ^^^ ^^ ^^^ 

year after the 
The question was, Whether the Daughters took the ^^^^o^'s death. 
Interest of this 12,000 /. from the death of the Testator, 
or from the end of one year after his Death ? 

Mr. Belt, Mr. Shadwdlf Mr. Lotaine ftnd Mr. Spurrier, 
argued for the Parties interested, and cited Gibson v^ 
Bott (a), Feames v. Young (6), Stott v. Hollingworih (c), 
and Taylor v. Hibbert (d). 

The Vke^ChMtdhr held, that the Daughtarti w^e 
not to take the Interest until the i2>ooo /. was raised by 
a sale of the l^tock, and that this b^ing to be done '' aa 
soon as the Executors should think proper after his 
Decease," amounted to the same thing as a direction to 
raise and pay a Legacy as soon as the Executors should 
find it convenient. That the Court adopted a year as 
the rule of convenience, and that the Legacy, therefore, 
could not be raised till the end of the year. 



(a) 7 Ve8. 89. (c) Ante, 3 vol. 161 . 

(*) 9 Ves. 549. (d) 1 Jac, Walker, 308. 
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1821. 
5tb March. ELLIOTT v. LORD MlNTO. 

All questions 1 HE Petitioner, who was heir of Tailzee, under a Set- 
respecling Real tlement made by the late Right honourable William 
tkl'^La^^fae ^^*^"' ^^ * ^^^^^ lE,8iBLte, filed a Bill to have his Estate 
Country where ^^^^^^^^ ^^"^ ^ heritable Bond by the application of 
the Estate is Personal Estate in England. 
situate. 

The Vice-chancellor observed, that the question, 
whether the Heir of Tailzee in Scotland had an Equity 
to be exonerated by the application of the Personal Es- 
tate, was, like every other question respecting Real 
Estates, to be determined by the Law of the Country 
where the Real Estate was situate, and could not de- 
pend upon the Law of the Country where the Personal 
Estate happened locally to be. That all which a Court 
here could do would be to refer it to the Master, to 
inquire what was the Law of Scotland to be applied to 
the Case ; and that though such a Reference was fre* 
quently made in a simple case, it could not be conve- 
niently done in a complex case of equitable circum* 
stances. 

It appearing that a Suit and Cross-suit were already 
commenced in Scotland, the Vice-Chancellor ordered 
this Case to stand adjourned until the determination 
there. 
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1821. 
BIRCE V. BLETCHLEY. Cih March. 



vJN this Case there were many objections to a Decree IF here Ijctten 
for a specific Performance. are stated as the 

Agreement^ no 
The first was, that the Plaintiff had alleged a written /e^^/Vwony aliunde 
Agreement by Letters, and the Letters alone did not ^ admissible ; 
explain the full terms of the Agreement; the Plaintiff ^^^^"«''*^« «^*^^ 

insisted that the Letters were stated, not as constitut- ^,. . 

of the Agreement 

mg the Agi'eement, but as evidence of the Agreement, ^^^^ 
and that testimony aliunde might be given. 

Upon reading the Pleadings, the Vice-Chancellor was 
of opinion that the Plaintiff had stated the Letters as 
constituting the Agreement, and dismissed the Bill (a). 



1821. 
COFFIN V. COFFIN. g^^ March. 



1 HIS was a Motion to dissolve an Injunction granted Inequitable as 
to restrain the cutting of Trees planted or left standing in legal IVaste^ 
for Ornament or Shelter, and also Saplings and imma- if me act of 

ture Trees. ^^^^«'^ *^ ^*^^- 

lished^ the Court 

It was objected, that there was no complaint in the "onll restrain 

Bill as to Saplings or immature Trees, and therefore ^^* ^ ,f 
1 . T . . 11 generally. 

that the Injunction was at all events too extensive. 

(fl) This distinction is of out the Agreement stated. If 

great importance to the de- the Letters are stated as evi- 

fence. If Letters constitute dence merely, then the De« 

the Agreement, the Defendant fendant may insist upon the 

may put his case upon the« Statute of Frauds, 
ground that they do nut make ^ 

VoL.VL C 



p^ 



1821. 



COFPIN 

V. 
GotPIK. 
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The Vice-Chancellor observed, that as to Waste at 
Law, if any act of Waste be established, the Court re- 
strains, not only the particular act, but all Waste gene- 
rally. So in tbe case of equitable Waate, if the Com- 
plaint be established as to one act, the Court wiH 
restrain all equitable Waste generally, and it will make 
no difference that other acts of equitable Waste were 
particularly restrained. 



l8i21. 

5tk March. 



REYNOLDS v. NELS0:N. 



^^^,^'ff'^ On the i2d of September 1817, the Plaintiif agreefl 
agreed to take a , ,. 11. \ ^ n ^ n 

House of the Db'- ^^ ^ * House belonging to the Defendant for two 

Jendantfor trro years, at 21 /. Rent, and was let into possession. On the 

years. After* 4th of the same month the Plaintiff and the Defendant 

wards on the 4th entered into the following Agreement : 
Sept. 1817^ he 
agreed to tmy tlte 
Estate qf the 

VtHd^tyimc&nsideratioM of^^L paiddown^ and of the further sum ^435 /. to he paid 
on the t^th December 1 8 1 7, on or beforeiphich time the Convej^ce was to be executed. 
An Abstract was delivered on the 20th October 1817, and q/ierxoards a Draft of the 
dmveyttnce^ with the Abstract, xvas sent to tht Plaintiff, with a Note of the 2)c- 
Jtndanfs Solicitor, stating that the Deeds were with him, and desiring to hear from 
tie Biaintif if any objections occurred; and many ineffectual applications were made 
to see the Plaintiff. A Notice was serced on the Plaintiff on the »«rf December 1817, 
that the Defendant "would on the 2^d, 24th and 26th, at tend at the Plaintiff *s House 
to execute the Conveyance, and, on default, he should consider the Plaintiff as refusing 
to proceed in the Purchase, and act accordingly. On the 2d April 1818, the 
Plaintiff returned the Abstract, toith o^ections to the Title. On the 13M the 
Defendant distrained on the Plaintiff for Rent. On a BUI filed by the Vendee far 
a specific Perfomumeey held, that the Vendor should have given notice that he can^ 
sidered the Agreement as at ati end, and should have returned the 25/.; and nut 
having done so, the Court directed the usual reference as to the Title. 
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*' iftt. That the said Henry John Nelson, for the con- 
sideraition of 25 /• of iawfiil Money of Great Britain, 
to him in hand paid by the said John Edward Reynokb-f 
before the delivering of these Preeeotty and of the 
farther sum of 425 1. to be paid as hereinafter is xneav 
tioned, doth her^yy, for himself, his Heirs, Exectifors 
and Administradors, and every of them, by these Pre* 
sents agree, that he the said Henry John Ntlibn, and alt 
and every ether Person and Persons whatsoever, claim?- 
ing or to claim any Right, Title or Intenest unto him, 
or any Person or Persons whatsoever, of in or to the two 
Honses and Lands dierein bdonging, now or late in 
the oooepation -of Mrs. Mary Vale and of Mr. Thama$ 
Wallis, and the Premises thereunto belonging, situate^ 
lying and being at Acton in the County of Middlesex, 
shall and will, at the proper Costs and Charges of the 
said Henry John Nelson, his Heirs or Assigns, on or be- 
fore the a5th day of December next ensuing the date 
hepeof, by such Conveyance, Assurances, way^and meanji 
in the Law, as he the said J^hn Edtoard Reynolds, his 
Heirs or Assigns, or his or their Counsel learned in the 
Law flbali reasonably devise or advise, and require^ 
well and sufficiently grant, sell, release, convey and 
assuce^ isithe said John Edward Reynolds, and his Heirs, 
or to mhom he or they shall appoint or direct, all that 
the two Houses, Lands and Premises^ situate at Acton 
aforesaid, and late in the tenure or occupation of 
Mrs. Mary Vale and Mr. Thomas Wallis as before men- 
ticmed, with proper Cbr^ants to be therein contained, 
dttt Ike said Henry John Nelson at the (ame of such 
Conveyance is free from all Incumbrances, and all other 
fitand reasonable Covenants ; in considecation whereof 
the said John Edward Rm/rndds, for himself, his Heirs, 
EateontofB, and Administrators md Assigns, doth co^ 
venant and agree with the said Henry John Nelson, hi^ 

c 2 
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Heirs, Executors and Administrators, by these Presents, 
that he the said John Edward Reynolds shall and witl 
well and truly pay or cause to be paid to the said Henry 
John Nekon, his Heirs, Executors or Administrators, 
the aforesaid sum of 425 /• at the time of executing the 
said Conveyances ; and for the true performance of all 
and every the Covenants aforesaid, each of the said 
Parties bindeth himself, his Heirs, Executors and Ad- 
ministrators, in the penal sum of 200/. In witness 
whereof the Parties aforesaid have hereunto set their 
hands the 4th day of September 1817. — Witness, John 
Moore. Henry John Nelson. John Edward Reynolds.— 
N. fi. The Taxes to be clear unto n^xt Michaelmas Day, 
Henry John Nelson.** 



The 25 /. was paid to the Defendant. 

On the following 20th October 1817, the Defendant's 
Solicitor delivered an Abstract of the Title to the 
Plaintiff, together with a note as follows : — " Mr, P. 
presents his compliments to Mr. Reynolds, and by de- 
sire of Mr. Nelson sends herewith an Abstract of his Title 
to the Premises at Acton, purchased by Mr. Reynolds. 
Mr. JR. is probably well acquainted with the Title ; but 
if any thing occurs to Mr. R. on perusal of the Abstract, 
Mr. P. will be glad to hear from Mr. JR. in the course 
of this week. The Deeds are with Mr. P." 



On the 2gth of the same October, the Defendant sent 
a Draft of the Conveyance for the Plaintiff's perusal, 
and various applications were made to the Plaintiff re- 
specting the completion of the Contract, but he never 
eould be seen. On the 22d of the following December 
the Defendant served the following Notice on the 
Plaintiff: 
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"Sir; Take nolice, that I shall attend you at, inc. 
to-morrow, the 23d, Wednesday the •24th, and Friday 
the 26th days of December instant, at twelve o'clock at 
noon, on each of those days, for the purpose of execut* 
ing to you the Conveyance of the two Houses and 
Appurtenances, by you bought of me on the 4th day 
of September Iftst, situate at Acton, in the Ccnmty of 
Middtesex, pursuant to our signed Agreement of that 
date, and of receiving of you the sum of 425/. the residue 
of the Purchase-money for the same ; on one of which 
days I hope it will suit you to complete the Purchase. 
And further take notice, thot if you make default in the 
Premises, I shall consider you as refusing to perform 
your Agreement, and act accordingly 



18^1. 

RxnrKoiJf4 

Nelsodt; 



«( 



Your's, &c. 



//. J. Nelson:' 



The Defendant, and his Solicitor, Mr. P. called ac- 
cordingly for that purpose on each day, but the Plaintiff 
was denied^ or was not at home. 

On the 2d of April i8i8> the Plaintiff returned the 
Abstract to the Defendant's Solicitor, accompanied with 
a Note, stating, that from absence, and other avocations^ 
he had been prevented from looking into it sooner, apd 
expressing his dissatisfaction with the Title ; and that 
when it waa amended he would lay it before his Con* 
veyancer. No Answer was returned to the Letter. On 
the 13th April 1818, the Defendant caused a Distress 
to be made for Half a year's Rent, treating the Plaintiff^ 
who was in possession of part of the Premises, as 
Tenant under the first Agreement. Afterwards, also, 
several other Distresses were made, and on each Distress 
the Rent was paid, and the Plaintiff gave notice to the 
Brokei not to pay over the Money to the Defendant. 
Under these circumstances, the Plaintiff, on the 2*2d 

C3 
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1821. 

Rbynolds 

r. 

NSLSOK. 



Mftrch 1818, filed his Bill for a specific Performance of 
fche Agreement of the 4th of September 1817, and for 
an account of what had been paid for Taxes, and 
of the Rents received by the Defendant, and the 
Money levied by the Distresses, and that the same 
might be deducted from the Purchase-money ; and if 
it should appear the Defendant could not make a good 
Title^ then that an account might be taken of the Ex- 
penditure on the Premises, and to take an account of 
what had been paid for Taxes, in the Bill mentioned, 
and of the Rent received ^ and to set a valued Rent on 
the Premises, and to compute Interest on the 125 L paid ; 
and that the Defendant might be decreed, in such 
last-mentioned case, to cancel the Agreement, and to 
pay what mrght appear due to the Plaintiff on such 
reference, and for an Injunction. 

Mr. Bell, and Mr. Parker, for the Plaintiff:— 
This is a Case in which the Court will decree a spe- 
cific Performance. It is true, an Abstract was delivered, 
but a good Title was not shown. Owing to absence 
and other avocations of the Plaintiff, the Abstract was 
not returned, with objections, until the 2d of April 181& 
The Defendant gave a Notice, that he would attend 
with the Conveyance on the time mentioned, but sa3r8, 
that if not completed ** he should consider the Plain* 
tiff as refusing to perfbr?! the Contract, and act 
accordingly ;" he does not say he should consider the 
Agreement as at an end, nor does he return the 25/. 
There is no case where mere silence has been held to put 
an end to a Contract The Plaintiff, on the faith of the 
Agreement, has expended a considerable Sum in repairs. 

Mr. Healdond Mr. Maddock, for the Defendant: — 
We contend that the Defendant is not bound spe* 
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ci^ally to perform this AgreemeDt. The question raised 
hy these Pleadings is. Whether or not time is essential 
IB a contract for a Purchase ) a point upon which thca'e 
bas been a diTersity of ofttnioiis. At Law, it is clear 
the Plaintiff could hare no remedy, though the De- 
fendant might* Before the time of Lord Somen no 
specific Perfoyrmance was decreed, unless where Damages 
had been recovered at Law, in respect of a breach of 
the Agreement. Afterwards it was hdd, that where the 
Plaintiff wgA^ have recovered Damages at Law, though 
Bone bad been recovered, a Bill would lie ; but it waa 
laid down by Lord Haj^mond, that a specific Performanoa 
of an Agreement shall never be compelled for the noo-perr 
formanoe of which» the Law would not give Damages (a). 
The rule is, perhaps, not so universal as it is there ex^ 
preaaed ; it has its exceptions. If, for instance, there be 
an Agreement to assign a ChoH ia Action at a given 
day» if the Asaignmafit is not made, a Bill in Equity 
would lie» though no Action could be sustained at Iiiw» 
as a Court of Law does not allow the Assignment of a 
ChoH in AciioH. In general, however* it is true, that a 
Bill ^ill not lie for the specific performance of an 
Agteement where the Plaintiff could not sustain aa 
Action at Law for the non-performance. If that be a 
true test, the Plaintiff cannot succeed, for the Vendar 
baa done every thing he could to complete the Agrees 
ment by the time stipulated for that purpose, but die 
Vendee did not do any thing. Certainly it has been 
held, that time is not, in this Court, considered 4s 
essentiaL Lord J%urlQW expressed himself of that 
opinion in more than one case, influenced, probably, by 
some exprteslons reported to have been used by Lord 






(a) Vr. Bettcsworik v. Dean lect Cases in CbsDcery, 66. 
and Chapter of Si. PauCs. Se- 
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HarAviche in Gibson v. Patterson (6), which have since 
been shown to have been incorrectly reported (c). Lord 
Kei^on was the first who, in Macknath v. Marlar{d\ ex- 
pressed his disapproval of Lord Thurlow'a doctrine; 
and Lord Rossfyn, in Uoyd v. Colleft (e), delivered a 
sirong opinion in favonr of a strict adherence to time in 
Contracts ; his Judgment is shortly stated in Broton, bat 
it is given fully in a Note to Harrington v. Wheeler (f). 
His Lordship's opinion seems to have been, that in Con- 
tracts for a Purchase, time is essential, and not merely 
that it may be made essential. Lord Eldon, however, has 
not gone so far ; but has in several cases said, that time 
may be made essential/ as in Seton v. Slade (g), and in 
Levy V. Lindo (A), and upon other occasions, but that, 
though time maybe made essential, it may be waved 
by the conduct of Parlies, and such was your Honor' % 
lipinion in Hudson v. Bartram (t). It would be a most 
wi^fu) doctrine, that in all Contracts for a Purchase, 
when a time is mentioned for their completion, it 
shbuld be considered as essential; where no time is 
limited for the performance of the Contract, there the 
Court would have a greatCj. discretion. According to 
Lord Thurlow*s doctrine, a Merchant having occasion 
fof Money at a paiticular day, and selling an Estate 
"for the purpose of raising the Money, may be ruined 
if the Money be not paid at the time agreed upon. 
•Lord Rosdyn^iA inclination of 'opinioti tnight be most 
tiseftiUy adopted as a general rule. The Civil Law, and 
the Law of most other Countries, holds men strictly to 
their Contracts. Supposing, however, the rule to be that 



(b) Atk. 12. 

(c) See what Lord Rossiyn 
'^faysof thai Case in Harrington 

Vi fV1Mery4 Ves. 667. 686. 
\\'> (<f) 1 Gox, 259. 



(e) 4 Bro. C. C. 4.69. 
(/) 4Ve8.690. 
(g) 7 VeR. 273. 
(h) 3 Meriv. 84. 
(t) Anfe, 5 vol. p. 440. 
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time is not essential in Contracts, but that it may be 
made so, is it not made so in this case ? and, if so, has 
it been waved ? It appears on the face of the Agree- 
ment that it was the meaning of the Parties that the 
time fixed for the performance of the Agreement should 
be strictly observed, not only because a time is specified 
by which it was to be completed, but a sum of 200 /• is 
stipulated to be paid, if the Agreement is not performed. 
This shows the anxiety to have the Purchase completed 
at the time agreed upon, as much so as if it had been 
expressly stated in the Agreement that time was to be 
considered as essential. The anxiety of the Defendant 
for die completion of the contract was evinced by his 
conduct. Has any thing been done by him since the 
25th of December 1817, to wave the strict fulfilment of 
the Contract ?— Nothing. — He never answered the Plain- 
tiff's Letter when he returned the Abstract. It was not 
necessary he should give express notice that he con- 
sidered the Contract as at an end. It was so by Law, 
and the Plaintiff needed no notice of the Law. The 
Defendant did not return the Deposit, because the Ex- 
penses he had incurred amounted to much more than 
the Amount of the Deposit. Shortly after the Letter 
of the 25th December 181 7, the Defendant distrained on 
the Plaintiff, thereby showing he considered him as 
Tenant nnder the first Agreement, and not as a Pur^ 
chaser. The Distresses have been continued from time 
to time as the Kent became due. The Defendant sold 
the Estate at an under-value, depending upon having 
his Money at the time specified in the Agreement. The 
Defendant's Title is good, and any difficulties would 
have been cleared up, if they had been stated at a 
proper time. If a specific Performance is decreed, the 
Plaintiff must be considered as having accepted the 
Title; but upon the whole, it is hoped the Court will 
not decree a specific Performance. 
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NfiLSOK^ 



liie VlCE^ClTilNCKLLOR :-^ 

It maj now be considered as the settled doctrine of 
the Courts that, by the terms of the Agreement, time 
may be made of the essence of the Contract It has 
not, however, been decided, that where there is no 
8f)eciill stipulation in the Contract, time may be made 
essential by subsequent notice that it will be so eon* 
sidered; and, in this case, I may leave that point 
untouched. 



The notice given in this case was not that the De- 
fendant would consider the Contract at an end if it was 
not completed within the time, but that he would con- 
sider its not being completed within the time as equi- 
valent to a refusal to perform it, and would act accord-^ 
ingly ; but whether he would act as if the Contract 
were abandoned, or would act by filing a Bill for a spe^ 
cific Performance, he leaves wholly in doubt ; and it ki 
to be observed, that he neither returned nor tendered 
the Deposit which he had received. There must, there- 
fore, in this case, be tlie usual reference as to the 
Title. 



r. 



5th Mar^h. • MORSE t;. MEREST. 

Where there ThE Plaintiff and Defendant entered into 

is a Contract to Agreement for Sale by the Defendant to the 

seUat a vaha- of a considerable Estate at twenty-five years' 

cTtheCourt^ on an annual value to be set by A. B. and 

wiUcompd the persons named in the Agreement, on or before 

Vendor to per* day. 

mit the valua» 

tion. The time of valuation is of the essence of the Contract, but the Defendant 

cannot take advantage of it, if he improper^ occasion the delay. 



a written 

Plaintiff 

purchase 

C. three 

a certain 



CASES IN CHANCERY. 

The valuation had not been made accordingly ; but 
it appeared in evidence that the Defendant had pre- 
vented the valuation being made on or before the day 
named. 

Mr. Trower, Mr. Bell, and Mr. Roupell, for the 
Plaintiff, in the course of their Argument cited Milnes 
V. Geery (a), and a dictum in Couth v. Jackson (b). 

Mr. Home, and Mr. Girdleston, for the Defendant, 
cited Crawshay v. CoUim (c). 

The Vice-Chancellor held, that in the case of a refer- 
ence time was as essential in Equity as at Law ; but that 
in Equity a Defendant was not permitted to set up a 
legal defence which grew out of his own misconduct, 
and that this Agreement was now to be acted upon as 
if no time were limited, or the time was not passed. 
That a man who agreed to sell at a price to be named 
hj A.B. and C. could not be compelled by a Court of 
Equity to sell at any other price; but it appearing that 
the Defendant refused to permit the Referees to come 
upon the land, the Court had jurisdiction to remove 
that impediment^ and would decree that the Defendant 
should permit the valuation to be made according to 
the Contract ; and if it were so made, then a supple- 
mental Bill must be filed for a specific Performance 
upon the terms of their valuation. 






(a) 14 Ves. 400. 
{h) 6 Ves. 12. 



(c) 1 Swan. 40. 
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iSat. 
jjlh-March. LUSHINGTON v. SEWELL aud others. 

In/ant Defend. ThERE was an original and a supplemental BiU in 
ants hemg o\it .. ^ " ^^ 

oftheku,gdi>m, "'^Case. 

a Commimon Sevetzl of the Defendants to the original Bill were 

was sent abroad _ ... . . 

far the avpoint' ^^^^^^» and out of the Jurisdiction, and a Commission 

mentofa Guar- ^^^ ^^^^ abroad for the appointment of a Guardian to 

dian to put in put in their Answers, and their Answers were accord- 

their Answer. ingly put in. A supplemental Bill was filed> making the 

A supplemental ^^^^ Infants Defendants, and they continuing to be 
Bill was filed f to n . t • i- . •»» . i i 

which the same ^^^ Jurisdiction, a Motion was now made by 

Infants, tvho con- Mr. Pemberton on behalf of the Defendants, the Infants, 

tinued abroad, that the Guardian who put in the Answer to the original 

were Parties. gjn might put in the Answer to the supplemental Bill, 

On Motion, an ^^^ ^^ ^j^^ Jongma v. PJiel (a), in support of the 

Order was made *-. . *.» m i . m n i ^% - -m 

that the Guar- Motion. Mr. Blenman, onbehalf of the Plaintms, con- 

dian who put in sented to the Motion, and the Vice-Chaficelior, on the 

their Ans:tver to authority of the Case cited, made the Order. 
the or^iS&i Bill 

might jM in their Answer to the svppltmenfat Bitt. ' ''■ ' • " 



1821. 
Same day. BELBEE v. BELBEE and another. 

Tenantswho had 1 HIS was a Bill filed against the Husband of the 
mti^c/rom the Plaintiff and her Trustees, in respect of her separate 
P(^i$(tifnot to Property. The Plaintiff had given notice to the Te'l 
?W"" V%' nant's not to pay their Rents to the Trustees, and they 

^"^fp?f.fl[?i»*o (a) 9 Ves. 357. In Tappen had been cited, the Court, pro- 

had np^icejrom , y^ ^^^^^^ 11 Ves. 563, a bably, would have made the 

the Trustees not similar motion was refused; but order. 

to pay their Rent jf ^y^^ preceding Case in 9 Ves. 

to the Plaintiff, 

ordered, on the motion a/tke Plaintiffs and on the consent of all Parties, to pat/ their 

lient into Court. It was held, the Tenants themselves could not make such a motion* 
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had given notice not to pay the Rent to the Plaintiff. 
The Tenants being threatened with actions, applied by 
Motion in this Cause for leave to pay the Rents into 
Court. 

Mr. Barber, for the Motion, urged, that by acceding 
to this Motion a Bill of Interpleader 'would be rendered 
unnecessary; Mr. Maddockj for the Plaintiff, and Mr. 
B/emnan, for the Defendants, consented to the Motion. 

The Vice-chancellor : — 

These Tenants not being Parties to the Suit are not 

competent to make a Motion. Let th*e Motion be made 

<^«ith^ part of the Pluintiff, and be consented to by .tli6 

SefendantSy and I will make the Order. *. v. .'» h v^ 

^. The Motion being accordingly so made, the Vice- 
Chancellor granted the Order. 
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BUSK V. LEWIS and others. i 

Mr. Lovatt movedy on the part of the Plaintiff, that 
Mr. Evan Evans might be ordered to produce, on the 
hearing of the Cause, a certain Indenture of Demise to 
the Plaintiff, described in the notice of Motion, in ord^ 
that thiC same might be given in evidence in the Cause* 
The execution of the Indenture had been proved^ and 
was in* the possession of Evans, who was the Soli- 
citor of the Defendant, and claimed a Lien upon the 
same in respect of his Costs for preparing the^ Lease. 
The Plaintiff, by his Affidavit in support of the Motion, 
stated it would be necessary that the Indenture should 
be produced, and given in evidence on his part, at 
the bearing of the Cause ; that it was a Demise 
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im iami ^^d that he had ofiered to pay die Costs 
of preparmg the Lease, but that Evans, who resided in 
Waiet, iiad refiised to say what was due to him, or to 
attend in London with* the Lease, unless his expenses 
were first paid. 

The Vice-Chancellor:— 
. The right 4>f the Solicitor to the possession of the 
Deed is altogether collateral to this Cause ; and in this 
Suit i have no jurisdiction to compel him to produce 
it. You must treat him as you would tceat any other 
Witness in possession of a Deed. 



1821. 
I3tb March. 



Wtk 



CHATTERIS v. YOUNG. 



If a Legatee for 

Life dies before ^^-^^ Testator gave a Legacy to his Daughter, for Life, 
n ^'^ ^^h ^ ^^^ * power to appoint the Principal^ to take e>flReet 
immediate effect • after her death ; and if no Appointment, then to A. and 
andit makes no -B- I'he Daughter died in the life-time of the Testator. 

difference that a 

Pawer^Ap' ^^^ yice-Chancellor held, that A. and B. took imme- 

fointment is diately upon the Testator's Death ; that their Interest 
giiocntQ4kelx' was postponed only for the sake of the Daughter; and 
^ateefer L^. ^|^ i^ made Jio diJSerence that she might have defeated 
Wherekif€odica ^ ^jj^ ^ Appointment, if she had survived the 
^^^df Testator, nace A* and R. were to take^ if no Appoint- 

Ligecyina WUk °^*' 

ttwiXlhttoe Ue 

MonmifMUiiee ; The Testator also gare a L^cy of 60,000 /. to Trus- 

hutmhere ike Le- tees, upon trust, to pay to his Daughter 20,000/. for 
gacyismdiobe her separate use, and then to pay the Interest of the 
given by a Codi- j^oMtining 40,000 /• to his Daughter for her Life, with 
tL^lTinhu" 1^°^^^®' ^ ^^^ Children. He concluded his Will by 
is not substitu' dedariiig that hi s Legacies thereinbefore mentioned were 
tion, but motixe. to be free of Legacy Duty. 
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The Daughter having died in the Testator's life-time, 
he made a Codicil to his Will, noticing her Death, and 
the lapse of the Legacies given to her; and instead 
thereof, he gave to his Daughter's Husband the sum of 
20,000 /. The Question was, whether the Husband waa 
entitled to this Legacy free of Legacy Duty? 

Mr. Hart, Mr. Agar, and Mr. Rovpell, for (fee 
Phiintiffs. Mr. Tromer, Mt. BeH, Mr. Hbr«i?; 
and Mr. Kni^t, for the Defendants. 

Cooper V. Dale \aX and Crowder v. Clowe$ (6), were 
cited as to the second point. 

The Vtce-Chancellor held, that the Husband was not 
entitled under the general direction in the Will, because 
that applied only to the. Legajcips given by the Willt; 
and that he was not entitled by force of the Codicil 
itself, because the I^egacy to the Husband was an ori- 
ginal Legacy, given hv reason that the Legacy to the 
Wife had failed ; that it was in effect the same as if he 
had recited the Legacies to his Daughter, and had re- 
cited that they were to have boen free of Legacy Duty; 
and had then said, these Legacies having failed, I give 
to her Husband ao,ooo/. If he had said, I give to him 
the same Legacy, or the same Sum, it would have ad- 
mitted of a different consideration; mere substitntioi 
being prima facie attended with the same incidobitft*} 
and that where a subsequent addition is made to a pfior 
Legacy/ the addition will have the same qualities. 



(fi) 3 Mcriv. 15. 



(p) 4 Ves. Jun. 439. 
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1831. 

13th March. 

' ^ ' POOR V. MIAL. 

I^^s7hMPro^ A TESTATOR made a general Bequest of Leasehold 

pertyf with a Property, upon condition that the Legatee should as- 

Conditim to sign a certain Leasehold Estate, pact of the Property, 

assign a Part to a charitable purpose. It was contended, that as to 

to a Charity. ^j^^ leasehold given to the Charity, the Legatee was a 

e ga ee ^^^^^ Trustee, and the Trust being void, the Leasehold 
takeSf (itscharged ' ® 

of the Condition, belonged to the next of kin. 

Mr. Bell, Mr. Glynn, and Mr. OUphant, were Counsel 
in this Case. 

The Vice-Chancellor : — 
There is here, in the first place, an absolute Gift of 
the whole Leasehold Property, upon an illegal condition 
to assign a part ; it is the same thing as if the illegal 
condition had been to pay a sum of Money to a Cha- 
rity; in such case it is clear the Legatee would have 
retained the whole Leasehold Property, without pay- 
ment of the sum of Money, and therefore he must 
retain the whole, without the Assignment of a part. 



i8«i. 

14th March . JERNEGAN v. BAXTER. 

Court wOl not Jjf ^his Case the Vice-Chancellor ruled, that the Court 

^ . l- t ^" will ^^^ receive the Consent of a Feme Covert, that 

sent of a Feme i_ n t • • 1 

Ctrcert to bar Money should be paid to her Husband, until her share 

her Equity^ until ^s ascertained ; for though she may not think 500 /. the 

her Share is proper subject of a Settlement, she may think dif- 

ascertained. ferently of 600 /. (a). 

(fl) See accordingly, Sperling v. Rochfort, 8 Ves. 164. 



Oases in chancery. ^.^^ 

CLIFFORD and others v. LEWIS and others. i4tS.W«>rch. 

1 HIS Cause came on for further directions upon the The wor^%yt^ I 
Master^B Report^ by which it appeared that the Testa- will .a«d(.,dv*ff( 
tor^s Personal Estate was insufficient for the paymetrt '^^^ WJ"^ vt 
of his Debts ; and the Question was. Whether the Tes- ^'^» f^^^ 
tator had by his Will charged his Real Estate with the J"'' ^!!f^ j 
Payment of the Debts? The Will was thus : -" I will and ^^^J^- 
direct that my just Debts, Funeral and Testamentary Ex- tff<//' in th ip^ 
penses, be paid and satisfied. Whereas I have by Deed iroductory par^. 
Poll, dated the 14th day of November 1812, under my of a WiU^ 
hand and seal, in pursuance and exercise of a power ^^^^^ '^ ^ 
given to me for that purpose in and by the last Will arid ^ ^^^ ^ ^ . 
Testament of my late Father William Morgan Clifford, de- ^^i 2^^^^^^ 
.ceased, limited and appointed certain Freehold Estates, 
called Perristone and Snogsash, the Camp jxnd Fockfe, 
situate in the Parishes of Foy and Upton Bishop, in the 
County of Hereford, with their Appurtenants, to the 
use of my beloved Wife Sophia, and her Assigns, for 
her life, for her Jointure, and in bar of Dower : And 
whereas by virtue of the said last Will and Testament 
of my said late Father, my Mother is entitled to hold 
the said Estates for her Life-time ; now, for making 
soma more certain provision for my said Wife, I do 
hereby give to my said Wife, and her Assigns, an An- 
nuity or clear yearly sum of 600 /• of lawful British . '^.^ 
Money, clear and above all taxes and deduction^ ftr - ^;4^0 
Property Tax or otherwise, to be paid and payable to her ' ^^ '^v»^ .1 
my said Wife, and her Assigns, by four equal quarterly ^ • '"-* ^^"^ 
Payments, on four days of Payment in the year, the ' "^ • > ^" ^ - 
first Payment thereof to begin and b^ made on the 
Quarter-day next ensuing the day of my decease. . An^ 
I hereby subject and charge all my Messuages, Farms, 
^pd Lands, situate in the Co\inties of Monmouth and 

ypL,yi. D 
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Gloucester, to and with the payment of the said An- 
nuity or clear yearly sum of 600 /• as aforesaid; and 
give to my said Wife, and her Assigns, full power to re- 
cover and compel payment of the same from time to 
time by Distress, as in cases of Distress for Rents in 
Arrear; provided always, and I do hereby will and 
direct, that when my said Wife or her Assigns shall be- 
come entitled to the possession of the said Hereford" 
shire Estates so as aforesaid limited in Jointure to her, 
then the said Annuity of 600/. shall cease and deter- 
mine, and be no longer pays^ble ; and my said Estates in 
Monmouthshire and Gloucestershire shall be discharged 
from all future Claims or Payments on account thereof 
(except as to any part or parts thereof that may happen 
to be then unpaid). I also give and bequeath to my 
said Wife the sum of 1,000/. to be paid to her within 
three months after my decease. I give and bequeath 
to my Daughter Fanny Elizabeth Mary Clifford, the 
sum of 6,000 /. Also, I give and bequeath to such 
other my younger Child or Children as may be living 
at the time of my decease, or with which my said Wife 
may be then ensient, the sum of 6,000/. a-piece. And 
I hereby charge and make subject all my said Mes- 
suages, Farms and Lands, situate in the said Counties of 
Monmouth and Gloucester, to atid with the payment of 
the said several sums of 6,000 /. to each of my younger 
Children ; and will and direct that the same shall be 
payable to my younger Children upon their respective 
attainment of the age of Twenty-one years, or being a 
Daughter or Daughters, upon their attaining such age, 
or upon their respective days of. marriage. And I will 
and direct that the said several sums of 6,000 /. a-piece, 
hereby given to such younger Children as I may have 
at my decease, or with which my Wife may be th^i 
ensient, shall bear and carry Interest at the rate of five 
per cent, per annum, until the said principal Sums 
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fthmll respectively become payable; and that my said 
younger Children shall be maintained and educated as 
their Trustees and Guardians shall think fit, by and out 
of such Interest Money ; and that such parts of the 
said Interest Money as may not be expended in main- 
taining or educating them shall accumulate for the 
benefit of such younger Children respectiveiy, I hereby 
nominate and appoint my valued friend John Joieph 
Henry, Esq. my Uncle Richard Lewis, Esq. and my 
Brother William Clifford, Esq. Guardians and Trustees 
of and for the Persons and Properties of all such 
yOTinger Children as I may have at the time of my 
decease, or with which my Wife may be then ensient, 
andl tha Guardians and Trustees of and for the Person 
and Property ofi my Son Henry Clifford. And I hereby 
give to them the said JbAn Joseph Henry, Richard Lewis, 
and William Clifford, their Heirs aad Assigns, full power 
and authority to raise the said sum of 6'«ooo /• a-piece 
for my younger Children, as and when such Sums, shall 
respectively become payable, together with the costs 
and charges of raising the same, by sale or mortgage 
of any part or parts of my said Messuages, Farms and 
Lands, in the Counties of Monmouth and Gloucester, or 
either of them. And I vnll and direct, that in case of 
any snch sale or mortgage, sales or mortgages, the Re- 
ceipt or Receipts of the said John Joseph Henry, Richard 
Lewis and William Clifford, their Heirs or Assigns, 
shall be good and effectual discharges and acquit- 
tances, 8cc. I also give and bequeath to my said Wife 
aU my Household Goods and Furniture of every sort 
and kind, including Plate and Linen; also all Provisions 
and Liquors that may be in or about my Dwelling- 
house at the time of my decease, and my Carriage and 
Horses ; and as to all my Messuages, Farms, Lands, 
Tetiemtntff and Hereditaments whatsoever, and where- 
soever situvte, and Estates and Interest therein or 
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tliereto respectively, and all my Monies, Securities for 
Money, and other Property and Effects not hereinbefore 
otherwise disposed of, I give, devise and bequeath the 
same unto my said Son Henry Clifford, his Heirs, Exe-' 
cutors. Administrators and Assigns. And I hereby no- 
minate and appoint the said John Joseph Henry, Bichard 
Lems, and William Clifford, Executors in Trust of this 
my last Will and Testament." 

Mr. Fonblanque and Mr. WHbraham, for the 
Plaintiff:— 

9 

The Debts and Legacies must be considered as being 
charged on the Real Estates. The Real Estate is 
devised to the Executors; they have a power to sell 
or mortgage, and are appointed Guardians of the Tes- 
tator's Son, and it is they who are to pay the Debts. 
In Powell v. Robins {a), in which most of the Cases 
similar to the present are cited, the Master of the 
Rolls distinguishes the Cases. Speaking of Brydges v. 
linden (b), Williams and Chitty (c), and Keeling v* 
Brown (d), he said, ''They determine the present Case^ 
upon the supposition that no Real Estate passed to the 
Executors. Here, I presume, the whole Heal Estate was 
given to the Son." Speaking also of jPtVtcA v. Hattersley(e\ 
he says, " The Case was furnished me by Mr. Lloyd — 
Mr. Lloyd says, ' The Devise (Debts must be meant) 
in that Case was (were) held to be a charge on the Real 
Estate. But there the Wife, the Executrix, was the 
Devisee of the Real Estate, so that she had the means 
of paying the Debts out of the Real Estate. Lord 
Alvanley in Keeling v. Browne, puts th^ decision upon 
that.' " In this Case, therefore, as the Devisees are 



(a) 7 Ves. 209. 

(6) Cited 3 Ves. 550. 

(c) 3 Ves. 645. 



((f) 5 Ves. 361. 
(e) Stated by Mr. Lloyd, in 
Powell V. Rohinst 7 Ves. 210. 
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Executors^ there is an effectual charge of the Debts 
upon the Real Estate. 

Mr. Bell, and Mr. Buck, contra : — 
There is no Case in which a mere general direction 
by the Testator, that his Debts, Funeral and Testamen- 
tary Expenses should be paid, has been held to be a 
charge on the Testator's Real Estate. The Devise of 
the Real Estate in this Case is for a limited purpose; a 
power of Sale or Mortgage is given, but it is for the 
single purpose of raising the Portions of the Children. 
They have no Estate for any other purpose. The only 
Cases which come near the present, are JV/zcA v. Hat- 
iersley, Williams v. Chitit/j and Powell v. Robins, In 
the first Case, the Wife was absolute Devisee of the 
Real Estate, and Executrix, and thereupon it was held 
that the Debts were a charge on the Real Estate. In 
Williams v. Chitty, Lord Loughborough, it is true, on a 
Will, in which words were used similar to those in the 
present Case, held, that the Real Estate was charged 
with the Debts, but he founds his decision upon Lord 
Godolpkin v. Pennick (/). There, the Debts were ex- 
pressly charged on the Real Estate ; the words of the 
Will being, *' that all his Debts and Funeral Expenses 
should be first paid and satisfied," and then the Testa- 
tor proceeds to devise his Estate. There, the intention 
was clear. Besides that, the Devisees were also Exe- 
cutors. In that Case Lord Hardwicke relies upon Leigh 
V. Eart of Warwick, (or rather. Earl of Warrington (g\ 
in which Case, the Real Estate was expressly charged 
with the Debts. 

In Mr. Belt^H Supplement to Vesei/*8 (sen.) Reports, 
p. 341, there is a MS. note of the judgment in Leigh 
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▼. lA>rd Warringion, in which the words are, *' I tliink 
the Personal Assets must first be applied as far as they 
will go ; but to see how far the Real Estate is charge- 
able, we must consider the words of the Will. He wills, 
* that his Debts be paid out of his worldly Estate;' and 
the words, worldly Estate, take in the Real as well as 
Personal Estate. Now, though there be a devise of 
several parts of the Real Estate, chargeable with the 
Annuity, yet that does not defeat the charge which 
was laid on it by the words, worldly Estate, which takes 
in every thing, as well Real as Personal. The Per- 
sonal Assets must first be applied as far as they will go ; 
then, in case of a deficiency, to come upon the Real.'' 
MSS. 

Upon the whole, we insist the Debts were not 
charged upon the Testator's Real Estate. 

The Vice-Chancellor: — 
In this Case- the Testator begins his Will thus : — 
*' I will and direct that my just Debts, Funeral and Tes- 
tamentary Expenses be paid and satisfied ;" and he then 
proceeds to dispose of his Real and Personal Estate. — 
The Question is, whether this expression, with which 
he has commenced his Will, imports a general and 
primary purpose, that the payment of his Debts, Fune- 
ral and Testamentary Expenses, should precede the sub- 
sequent dispositions which he has made of his Pro- 
perty. In Finch v. Hattersley, the Will began thus : — 
" First, I direct that my Debts, &c. be paid. " In Lee v. 
Warrington, *' imprimis, I direct my Debts to be paid." 
Both these Wills may be read thus : — '' In the first place 
I direct my Debts to be paid.** This Testator has in 
fieuit, in the first place, directed his Debts to be paid, and 
I cannot attribute to him a different intention, because 
in the form of the expression he has not remarked 
that it was in the fii*st place. 
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SHELMARDINE and another v. HARROP. • 1821. 

14th March. 

James HARROP, (since deceased) by Indenture rr on 
!» T\ • J 1 1 Upon a atil of 

Of Demise^ dated the 2i8t December 1808, mortgaged Foreclosure the 

to Peter Baiky (since deceased) certain Freehold Pre- Mortgagee hax* 
ikiiseSyto secure 300/. and also executed a Bond as a i^g been robbed 
fttrthw Security. By a Feoffment, dated the 6th Fe- ^/ '^^ ^*'^'- 
bniary 1802, he further mortgaged the same Premises ^^^^^^P^P*^^ 
to Bailey for the sum of 100/. Peter Bailey filed a Moneu with'^^^ 
Bill of Foreclosure against the Defendant^ the Heir at Ujnited Time was 
Law of the original Mortgagor, and amongst other decreed, and on 
things stated, *' that on the night of the 12th February Payment of the 
1813, the Dwelling-house of the said Peter Bailey was '^'^ ^ Recon- 

broken open by robbers, who, amongst other Property of "^^^^^ ^^ *" 

rectea% wttn a 
great value, carried away all his Title Deeds, Mortgage ^^^^z- j . 

Deeds, Bonds, Bills, Notes and Securities for Money^ demnity. 
and particularly, they carried away the several Inden- 
tures of Mortgage before stated, and the Title Deeds 
of the said mortgaged Premises, and he had never been 
able to recover them, or to discover where the same or 
any of them are, or what is become thereof; and that 
the Mortgagor, upon hearing of the loss of the said 
Mortage Deeds, refused to pay any further Interest 
upon the Mortgages, and accordingly such Interest re- 
mained due from the 21st December 1813/' The Bill 
then stated that the Plaintiff has in his possession the 
several Drafts from which the said Deeds were in- 
grossed, and charged that the Deeds are respectively 
exact copies or transcripts. 

The Defendant by his Answer submitted, that a rea- 
sonable time ought to be allowed to him for raising and 

D4 
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hllF.LMARDINB 

and another, 

r. 

Uarrop. 
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paying off the Mortgage Monies and Interest; and that 
upon the Defendant's paying off the same within such 
time, the Plaintiffs ought to be compelled to re-convey 
to the Defendant, or as he should direct, the mortgaged 
Premises, and indemnify the Defendant against tlie lost 
Bond, and to restore to the Defendant the Title Deeds^ 
Evidences and Writings relating to or concerning the 
said mortgaged Premises, or to make to the Defendant 
some adequate compensation for the defect in the Title 
thereto, occasioned by the loss thereof, and prove that 
the same have been destroyed or really lost. 



After the filing of the Bill, and the Answer thereto, 
Peter Bailey died, having by his Will devised the Mort- 
gages to Shelmardine and Hammett, in Trust, and ap- 
pointed them Executors. James Harrop, the Mort- 
gagor, died also, whereupon Shelmardine and Hammett 
filed a Bill of Survivor and Supplement against the 
Defendant, the Heir of the Mortgagor. 

The robbery, and the loss of the Mortgage Deeds 
and Bond, were proved. 

The Cause came on to be heard before the Vice-Chan' 
cellar, on the 31st July 1819; and on the authority of 
Stokoe V. Robson (a), it was ordered that an account 
should be taken of what was due to the Plaintiff for 
Principal and Interest on the Moitgages in the Bill 
mentioned, and the Master was directed to inquire 
" what Title Deeds, Evidences and Writings, relating to 
the mortgaged Premises, were delivered to Peter Bailey 
the Mortgagee, by James Harrop, deceased, or by any 
other person or persons by his order; and what was 



(«) 3 Ves. Sc Bea. 54 ; and afterwards 19 Ves. 385. 
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become of the same/' with the usual directions in such 
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The Master, by his Report, ascertained what was due 
for Principal and Interest ; and further stated what had 
been deposed as to the Robbery, and that none of the 
Title Deeds, See. were found during the life-time of 
Bailey, or since his decease, but that he had nqt been 
able to ascertain what particular Titles Deeds, Evidences 
and Writings, relating to the mortgaged Premises, were 
delivered by Bailey to Harrop, and thatiiie same had 
been stolen. 



Shblmardink. 
and another,. 

Harrop.. 



The Cause now came on for further directions upon 
the Master'^ Report. 

Mr. Bell, and Mr. Gardner, for the Plaintiffs. 

The Master having reported that the Mortgage Deeds 
and the Title Deeds were stolen, and what is due upon 
the Mortgages, the Court will decree that the Money 
shall be paid within a limited time, upon a re-convey- 
ance by the Plaintiffs, and an indemnity by Bond (6) ; 
and in default of the Money being paid, a Foreclosure. 
That was the course in Stokoe v. Robson, when it after- 
wards came on before the late Master of the Rolls, upon 
the Master^s Report (c). 



(fi) llie Bond of Indemnity 
given io Stokoe v. Robson was 
in the following form, *' Where- 
as by Indenture of Lease & Re- 
lease, bearing date respectively 
the 18th and 19th days of Sep- 
tember, in die year 177I9 and 



made, or mentioned to be 
made, between Ernabeth Neto' 
ton, of the first part, WiUiam 
Gibson, and the above-named 
Jane Gibson his Wife, and 
John RichUy, and Mary bis 
Wife, of the second part, and 



(c) 19 Ves. 385. 
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1821. 

Shelmardinb 
and another, 

Uarrop. 



The Vice-ChanceUor, by the arrangement of the par- 
ties, made the same Order as was made by Sir WilHam 



Tkmat Stokoe^ therein de- 
scribed the (kte husband of 
the above*bounden Margaret 
Stokoe,) of the third part, the 
said Elizabeth Newton (who 
was a Mortgagee of the Estate 
and Premises therein snd here- 
inafter mentioned) did bargain, 
sell and conveyi and the said 
William Gibson and Jane his 
Wife, and John Richley and 
Mary his Wife, (who were in 
right of the said Jane Gibson^ 
and Mary Richley respectively^ 
the owners of the same Pre- 
mises, subject to the said Mort- 
gage to the said Elizabeth New- 
ion f) did ratify and confirm 
unto the said Th&mas Stokoe^ 
his Heirs and Assigns, all that 
Messuage, Tenement or Farm- 
hold, and also all that Close 
of Arable Meadow or Pasture 
Ground, with the Appurte- 
nances, called the East Closey 
situate at or near Great Whit- 
Hngdon, in the County of 
Northumberland^ then in the 
occupation of Ralph Angus as 
Tenant thereof, To hold the 
same unto the said Thomas 
Siokoefhh Heirs and Assigns, 
subject to redemption on pay- 
ment of the sum of 99 /. with 
Interest thereon, as therein 
mestioned, to the said Thomas 
Stokoe: And whereas the said 



John Richley and Mary his 
Wife> afterwards borrowed the 
further sum of 101 /• from 
the said Thomas Stokoe, and 
thereupon executed a certain 
Indenture, bearing date the 7th 
day of May 1782, made or 
mentioned to be made between 
the said J<An Richley aqd Mary 
his Wife, of the one part, and 
the said Thomas Stokoe, of the 
other part, whereby they, the 
said John Richley, and Mary 
his Wife, charged the said 
Mary Rkhley's Moiety of the 
said Premises, by way of Mort- 
gage, in Fee-simple, with the 
payment of the said sum of 
101 /• with Interest for the 
same to the said Thos* Stokoe, 
his Executors, Administrators 
or Assigns : And whereas the 
said John Richley, and Mary 
his Wife, afterwards sold and 
conveyed the said 3Iary Rich- 
ley's Moiety of the said Pre- 
mises to the said fVm. Gibson, 
for the sum of 30 /. which sum 
of 30 /. was advanced and paid 
to them in the month of May,in 
the year 1 788,by the said Thos. 
Stokoe on account, and by the 
desire of the said William Gib- 
son, who thereupon executed 
some Deed or Instrument, the 
date of which is not known, 
wheieby Le charged the whole 
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GraM in Stokoe ▼• Robton, expfessing at the 4iame time 
a doubt whether it would not have been the best couree 



of the said mortgaged Pre- 
mkeSy with the payment of 
such sum of 30 /. with Interest 
ihereon: And whereas the said 
WUUaim GiAioft afterwards de- 
parted this life, leaving the said 
Jmu GiUmtf his Widow, and 
John Gi6jofi» his only or eldest 
Son and H«r at Law: And 
whereas some time in the 
moo^ of October, in the year 
1B03, all the Deeds and In« 
stramentSy whereby the afore- 
aid several mortgage Charges 
were created, were stolen out of 
the Dwelling-hoose of the said 
Tkomat SMoe: And whereas 
the said Thomas Stokoe soon 
afterwards departed this life, 
having first duly made and 
poblished his last Will and 
Testament in writing, bearing 
date the 37th day of Septem- 
ber 1803, which was duly exe- 
eoted and attested in the man- 
ner required by law for devis- 
ing Real Estates of Inheritance, 
whereby, in order to enable the 
aibove-bounden Marg. Stokoe^ 
his Wife, to reconvey all Mes- 
soages, Lands, Tenements,He- 
reditaments and Premises, con- 
veyed to him, or in Trust for 
him, by way of Mortgage, he 
gave, devised and bequeathed 
the same to her the said 
Margaret Stokoe^ her Heirs 



and Assigns ; and he thereby 
appointed the said Margaret 
Stokoe sole Executrix of that 
his Will : And whereas the 
said Margaret Stokoe hath 
duly proved the said Will, and 
hath thereby become the only 
legal personal Representative 
of the said ThomoiStokoe : And 
whereas the said Jane Qibsom 
and Jokm Gibmm some time 
since sold and conveyed all 
their Estates and Interest in 
the hereinbefore described 
Premises to the aboveniamed 
Lionel Robton: And whereas 
the said Margaret Stokoe af- 
terwards applied to the said 
Lionel Rohwn for payment of 
the Monies due on the afore- 
said several mortgageCharges, 
but she not being able to pro- 
duce the instruments whereby 
such Charges were created, the 
said Lionel Robson refused to 
pay the said Monies, and al- 
leged that he could not safely 
pay the same ; whereupon the 
said Margaret Stokoe exhi- 
bited her Bill of Complaint in 
the High Court of Chaoceryi 
against the said Robson, in or- 
der to compel pigment of such 
Monies, to which Bill the said 
Jane Gibson and John Gibson 
were afterwards made Defen- 
dants; And whereas various 



43 
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SH£LliARDIlia 

and anothfVy 

HARnOF. 
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and another^ 
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for a Court of Equity^ in such cases^ to have made the 
usual Decree for redemption and reconveyance, leaving 



proceedings were had in the 
said Cause ; and the said Lionel 
Robson hath in pursuance of 
the Decree made in the said 
Caoses, paid into the Bank of 
England, in trust, in suchCause, 
the sum of 297/. 5«. 6d. be- 
ing the account of the princi- 
pal Monies due on the said 
mortgage Charges, with lute* 
rest thereon, as mentioned in 
such Decree; and such Sum 
hath been laid out in the pur- 
chase of 452 / io«. 10 d. Bank 
3 per cent. Consolidated An- 
nuities : And whereas, by a 
decretalOrder, bearing date the 
16th day of June 1815, and 
made on the hearing of the 
said Cause f^r further direc- 
tions, It was ordered, that 
Margaret <$^oiS:oe should, at her 
own expense, execute to the 
said Lionel Robson her Bond, 
and that it should be referred 
to Mr. Alexander, one of the 
Masters of the said Court, to 
tax the Defendants in the Costs 
of this Suit ; and it was further 
ordered, that the said Lionel 
Robson should be at liberty to 
retain the sum of 6 /. 6 s, ad, 
reported due from him on ac- 
count of Interest upon the 
Mortgages in the Pleadings 
mentioned, in part payment of 
such Costs; and it was further 



ordered, that so much of the 
452 L 10 s. 10 d. Bank 3 per 
cent. Annuities, standing in the 
name of the Accountant Gene* 
ral of the said Court in trust in 
the said Cause, as with the 
Dividends to accrue due on the 
said Bank Annuities, until the 
sale thereby directed, should be 
sufficient to raise so much of 
the said Costs as should remain 
after retaining the sum of 
6/. 6 s, 2 (f. thereinbefore di- 
rected (the amount whereof 
was to be certified by the said 
Master) should be sold with 
the privity of the said Account- 
ant General ; and it was or- 
dered that out of the Monev to 

m 

arise by such Sale, and any 
other Sum which might be in 
the Bank placed to the credit 
of the said Cause, what the 
Master should so cerlify to re- 
main of the said Costs, should 
be paid to Mr. Charles Con- 
stable , the Defendant's Solici- 
tor; and It was ordered, that the 
above-bounden Marg. Stokoe 
should, at her own expense, 
execute to the said Lionel Rob- 
son her Bond,to indemnify him 
the said Lionel Robson against 
any demand which might be 
made upon him in respect of the 
Mortgage Deeds hereinbefore 
recited ; and it was ordered^ 



CASES IN CHANCERY. 



45 



it to the Mortgagor to bring 
Tide Deeds. 

that upon the due execution 
of the said Bond, (such exe- 
cution to be certified by the 
said Master)^ the residue of the 
said Bank Annuities should be 
transmitted to the said above* 
bounden Mar^rd Siokoe^nnd 
that thereupon the above- 
boundeo Marg* Stokoe should 
reconvey and reassign the said 
mortgaged Premises unto the 
said Lionel Robsoni^A he should 
direct, free and clear of and 
from all incumbrances by her, 
or any claims by from or under 
her, such reconvejrance to be 
at the expense of the said Lto- 
nd liobsonf therefore, in pur^ 
suance of the said decretal Or- 
der : Now the condition of the 
above-written Obligation is 
sachy that if the above-bounden 
Margaret Stokoe, her Heirs, 
Executors or Administrators, 
•or any of them, shall well and 
truly defend and keep harm- 
less and indemnified the above- 
named UoneiRobsott, bisHeirs, 
Executors, Administrators and 



an action of Trover for his 



18121. 



V. 

Harrop. 



Shelmardime 
Assigns, from and against all and another^ 
and all manner of Losses^ Da- 
mages^Costs, Charges and Ex- 
penses whatsoever, and of what 
nature or kind soever, which 
the said L. Robson^ his Heirs, 
Executors, Administrators or 
Assigns, or any of them, shall 
or may lawfully and necessarily 
sustain, bear, or be put udto, in 
respect of any demand which 
may at any time hereafter be 
established by any person or 
persons, in respect or on account 
of the several principal sums 
of Money secured by the seve- 
ral Deeds or Instruments here- 
inbefore mentioned respec- 
tively, or by any or either of 
them, or in respect or on ac- 
count of any part of such 
money, or in respect or on ac- 
count of the Interest of said 
Money, or of any part there- 
of ; then and in such case the 
above-written Obligation shafll 
be void, or otherwise be and 
remain in full force and virtue. 
In witness, &c." 



a6 
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1821. 
90th March. 

Where Trus- 
tees for Sale are 
to apply produce 
for lirfanty the 

rnggmMB A^ AIIIMMr 

Receipts to Pur- 
chaser is necessa* 
rily incident. 



LAVENDER v. STANTON. 

iJPON a Bill for the specific Performance of a Con- 
tract for Sale^ the question upon the Title was^ Whether 
Trustees, who had sold> could discharge the purchaser? 
They were directed by the Will to sell, and to apply 
the Pmcha» e*moiiig» ibr the bciiefit of Children during 
their minorities. 

The Master reported in favour of the Title, and the 
Viee'Chaneettor confirmed his Report ; stating, that the 
power of giving a dischai^ to the Purchaser was neces- 
sarily to be implied, because the Children were incapa- 
ble of joining in the Receipts, and the power of Sale 
would otherwise be nugatory. 



i8si. 
aad March. 



HILL V. REARDON. 

Mr. FONBLANQUE moved that the Plaintiff 
mi^t give security for Costs, it appearing by his Bill 
that he wim resident in Ireland. The Vke'Chancellor 
made the Order. 
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WALKER V. WILDMAN. i8«i- 

93d March. 

This was a Motion that the Defendant, Mrs. Wildman, ' "* ' 
might be ordered to produce Letters and Papers referred Prw^^g^ of 

to in the Schedule of her Answer. Mrs. Wildman had ^,. , ... 

Cneni exitnat to 
stated in her Answer, that the Letters set forth in the ^n Cammunka* 

Schedule from her and her Son, to Mr. Le Blanc, her a^m for/f^to* 

Solicitor, had passed in confidence, and in the U8«al sional Advice ; . 

eourse of business between a Solicitor and Client. buhmttotmpl^* 

meni in matters 

Mr. Bell, and Mr, Sugden, for the Motion ; Mr. '^ profusiami^ 

Heald, Mr. Combe, and Mr, Walker, contrct. The Cases 

cited were, Wilson v. Rashleigh (a), Ratcliffe v. Free^ 

man (6), Stanhope v. Roberts (c), Mayer v. Wright (d). 

Rex V. Dixon {e), Cranstown v. Johnson (/), Richards 

V. Jackson (g), Phillips on Evidence, tit. Privilege. 

The Vice-Chancellor refused to maketheOrder ; stating^ 
that he considered the protection to extend hot merely 
to communications made pending an Action or Suit, but 
to erery communication made by the Client to Counsel^ 
or Attorney, or Solicitor, for professional assistance. 
But that the protection did not extend to Cases where 
the Counsel, Attorney, or Solicitor was employed itt 
mutters not professional — as in a treaty for the purchase 
of an Estate. And he held, that the protection was the 
same whether the Client communicated directly with 
his professional Adviser, or through the intenrentioii of 

(«) 4 T. R. 756. (flO 6 Ves. a8i. 

(6) s Bro. P. C. TonJ. edit [e) 3 Burr. 1687. 

p. 514- (/)5Ves.i79. 

(c) 2 Atk.ai4. (g) 18 Ves. 
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a third Person. The Case in the House of Lords, where 
the Client was ordered to produce a Case stated for the 
opinion of Counsel, has been followed in specie, but not 
WiLDMAH. i'^ principle. 




Walker 

V, 



1831. 
33d March. 



PINDAR V. SMITH and others. 



An Issue, devi- On the hearing of this Cause, the Vice-Chancellor di- 

,. . ' rected an issue devisavitvelnon, to try the validity of the 

WQS direcfedf to . 

irv the validiiv ^^^^"^ ^^'^ ^^ ^^^ Testator, under which the Plaintiff 

of a second WHl. claimed. One of the Defendants, Anne Smith, was in- 

Oneof the De* terested under both Wills, but mostly under the second. 

fendants, Anne She declined, however, to be a party to the Issue, and 

Smith, interested objected to being included in the common Order for the 

wuUrMkWUU, production of papers. 

hut pnnapaUif * * '^ 

under the last, 

objected to being The Vice-chancellor desired the Registrar, Mr. Walker, 

a party to the to search for precedents. 
Issue, and to 

being included in Qn this day, the Vice-Chancellor said the Registrar 

common r- j^^^ furnished him with the following Cases, Hughes y, 

duction of Pa- J^^ulben, 26th July 1 776 (a). Peacock v. M'Kercher, East 

pers. Held, that Term, 1770, and Blunt v . Swinnerton, I6th July 1773; 

though she de» and that it followed from these precedents that Anne 

dined being a Snuth (6), though she declined to be a Party to the 

party to the Is- Issue, was yet to be at liberty to attend the Trial by 

^Ub^t^^^ Counsel: but he made the usual Order upon Anne 

tendthe Trial ' *^^^^ ^^^ ^® production of Books, Papers and Writ* 
and the usual 

Order was made (a) This Case is reported Cha. Ca. 614. 

that she should on another point in 3 Bro. (b) 2 Ves. & Bea. 375, 6. 
produce Books, 

Papers, Sfc. except such as she possessed as Mortgagee. 
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ings, except such as she happened to hold in a distinct 
character as Mortgagee, stating, that the Court had 
power over every Party in the Cause who was interested 
in the question to be tried at law, to compel such pro- 
duction as was necessary for a complete trial ; and that 
it made no difference in this respect, that Anne Smith 
declined to be a Party to the Issue. 

Mr. Bell, and Sir G. Hampson, for Plaintiff. 

Mr. Jgar, and Mr. Wray, for Defendants. 



49' 
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■*•■ 



Pindar 

V, 

Smith y 
and others* 



•^ 



*b 



STITWELL V. WhLLIAMS. 

1 HIS was a Bill to set aside a Sale made by the Plain- 
tiflf s Ancestor, to the Deviser of the Defendants, on 
the ground of Imposition, and advantage taken of 
ignorance and distress. The Defendants admitted in 
their Answer that the Conveyance was made to the said 
Deviser in consideration of 250 /. and an Annuity of 
ga/. 10 5. a year for the Wife of the Vendor; and that 
in 18091 ^^^ Estate was of the annual Value of 194/. 
The Sale took place in 1804, and« the Plaintiff's An- 
cestor died in 1809. The present application was for a 
Receiver. 

The Vice-Chancellor : — 

One of the heads of Jurisdiction in a Court of Equity 
is to protect property pending litigation in a Court oC 
Law ; and it necessarily follows, that upon a proper 
Case, a Court of Equity will protect property pen4ii)gp 
litigation before itself. Here the admission in the 
Answer of the Defendants founds a strong presumption 
against the Title. A Receiver must be appointed. 

Vol. VI. E 



1821. 

a4tb March. 
« V ' 

Where upon 
the Answer there 
is strong pre^ 
sumption against 
the Title of the 
Defendant im^ 
peached by the 
BUI, the Court ' 
wQl grant a 
Receiver. 



■'.3> 



,-. * 



'^O 
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1821. 

27 th March. 

Upon Sales in 
Court the Ven- 
dor will be com" 
pelled to sur* 
render a Copy- 
hold in Person^ 
if it can he con* 
VMientfy done. 



NOEL V. WESTON. 

Upon a Sale of a Copyhold Estate in Court the 
Vendor had surrendered by Power of Attorney ; and 
now, Mr. Sugden, for the Purchaser, moved, that he 
might surrender in Person, 

Mr. Hnrt, contri. 

The Vice-Chancellor held, that although at Law a 
Surrender by Power of Attorney cannot be questioned, 
yet as it in truth imposes a greater difficulty of proof 
of Title upon the Purchaser, and may expose him to a 
question, whether the Power of Attorney had not been 
revoked, this Court, where the Vendor comes for its 
aid in the Sale, will compel the Vendor, if it can con- 
veniently be done, to make the Surrender in Person. 



X92K 

87th March. 
4th April. 



FRENCH V. LEWSEY. 



ItisaMoHon PUBLICATION in this Cause passed by Rule in 

of course to en- Hilary Term i8l8- 
large Publication 

where no wit^ 

nesses have been '^ ^® 4*^ '''^P"^ 1818, the PlaintiiF obtained an Or- 

exammed. ^^^ to enlarge Publication until the last day of Trinity 

Term, with liberty to take out a Commission for the 

examination of Witnesses. 



On the gth November 1818, the Plaintiff obtained 
an Order to enlarge Publication until the last day of 
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Miehaelnias Term, witb liberty to take out a Comniis* 
sion fi>r the examination of Wkoeases. 

A notice of Motion was given to discharge the last-- 
mentioned Order, with Costs, for irregularity ^but the 
Plaintiffs applied to stay the Motion, which the Dor 
fendant agreed to do, upon the Plaintiff consenting to 
wave the Order^ md take no proceedings under it. 

The Cause stood in the paper of Causes before the 
Master of the RqIIs for hearing on the 21st February 
1821, but in consequence of an application by th(^ 
Plaintiff, the Defendant agreed that the Cause should 
be adjourned until the first day of Causes in Easter 
Term. 

On the 8th of March the Plaintiff, by Motion of 
course, obtained an Order for enlarging Publication till 
die first Seal before Easter Term. 

A Motion wap now made cm behalf of ow of the 
Defendants, that the Order of the 8th 0^ March 
1821, for enlarging Publication, &c* might be dis- 
elwged* with CoAts^ for inrc^g^ularity. 

l/ij.^penccM in airport ^f ih^ Motioxi :^— 

The Order to enlarge FubUcation made on .the ,9^ 

March 1821, was irregular, because it was obtained on 

a Motion ei conrat, whereas it ought to have been a 

Special Motion on Notice. He cited '' Coulthard ▼. 

HaUUairiti) 

Mr. Heald, and Mr. Swanston, contrd : — 
The Order was regular, no Witnesses having been 
examined previous to the Order. Publication may be 

{a) Ante, vol. 3. p. 429. 
E 2 
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enlarged on a Motion of coursei where no Witnetwes 
have been examined, though PubUcation has passed. 
If indeed Witnesses have been examined, there must 
be a Special Motion to enlarge Publication : here no 
Witnesses had been examined when the Order was 
obtained. The practice is established in many instances. 
In Yaie v. Bolland (a), or more correctly Yates and Bol* 
land V. Goodwin, Publication was twice enlarged on a 
Motion of course by the Petitioner, as appears by the 
Registrar's Book. Reg. Lib. 6. 1773, fol. 478; and 
there are various other cases in which the same Motion 
was allowed. In Coulthard v. Habtead, Witnesses 
had been examined (b), and therefore a Special Motion 
was necessary. 



The Vice-Chancellor [after speaking to the 
Registrar, Mr. Crofts] ; — 

The Registrar confirms my impression that it is a 
Motion of course to enlarge Publication where no 
Witnesses have been examined. The Registrar will 
however make further inquiry into the practice. 



4thApriL 



- 1 



On a subsequent day, 4th April, the Vice-ChanceUor 
said, that the Registrar had certified to him, that it was 
a Motion of course to enlarge Publication where no 
Witnesses had been examined. 



Motion refused. 



(a) a Dick. 495* 



(6) Reg. Lib. A. 1818, foL 801. 
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COOK V. BUTT. ^,^^'Zcl.. 



vJN Demurrer, the Vice-Chancellor held the Ordinary The Ordinary 
to be a necessary Party, Defendant to a Bill for esta- ** « necestary 
llishing a ^f odus, because he has a temporal Interest ^^^ ^* ^^* 
In a lapsed Presentation; and because his presence in ^ . ^». 
{he Suit protects the right of the Church against ^ Modus^ 
eoDnaiciu 



■■■■■■B 



POWELL ^.POWELL. .gthMan*. 

.An Estate was devised to (me in Fee, with an Exe- ^o Ohfectim 

eatery Devise over to two Infants, charged with the '^ * ^7^ •* 

payment of Legacies. The Decree in the Cause ^^J^^^ 

directed the Sale of the Estate for payment of the ... ^iT ^^ ^^ * 

Legacies^ and the Estate was sold accordingly* The i^fanU udereH* 

Purchaser now objected to the Title, upon the ground ed^underike 

that he could have no Conveyance from the Infants. H^tOf wko canm4 
. . join in the Con* 

The Vice-chancellors— v€},Qnc€. 

' I must over-rule this Objection. In such Cases, the 
Court sells the Estate of the Deviser; and the only 
Title to be inquired into is his. Title. The Parties 
claiming under his Will are or must be all Parties 
before the Court, and are bound by the Orders of the 
Court ; and where such Parties are under disability to 
make a present C<mveyance, it is of necessity that a 
Purchaser must accept the Order of the Court for 
a future Conveyance as a sufficient Security. 

E3 
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1821. 
2<iih March. EMERY v. GROCOCK. 

A Term was XhE Master, on a reference as to Title, reported thdt 
created in 1711, ^ ^^ YiHe could be made if a Term created for 
for ramngPor- j^j^^ Portions for Daughters, by a SetUement on the 
toas no Evidence ^"^^ March 1711, was assigned to a Trustee for the 
ofiht Portions Purchaser. The Question was. Whether a Surrender of 
being sati^ed^ the Term could be presumed ? A Cesser of the Ten9 
hut a Settlement was provided in the event of the Trusts never arising, 
of the Estate ^mt not in the event of their arising and being: satisfied. 

p cf in There were several Daughters, in whose favour the 
1744, and a Rc' 
covervvMs suf» ''^^"^ ^^^ creating the Portions was raised, but no evi- 

fered\ and there cl^nce of their being satisfied. A Settlement of the 

WIS a Covenant Estate was made in 1 744/ and a Recovery suffered ; and 

that the Estate Lord Gower, the then Tenant for Life of the Estate, and 

^^^Jrtifrom ^„^ ^f n^ Settlers, covenanted that th* Estate Wfes be% 

Incumbrances. ^^^^ Ineumbfances ; no Assignment ot Dispdmtioft iip* 
•iVo Assignment i»i « A«m 

appear^ to have P^^^^ ^ "^^® '^^^ made, at any timei 01 th# ToAx^ 

been at anjf timt 

fiwktftAe Mr. Benyon, Mr. Sugden, and Mf. Tetnpte, in 

J^. On an support 6f the Exc6ptioiS8 :— 

t^a^ectwH to the 

TiUe Inf a Pur* After this lapse of time the Portions could not be 
chaser^ heldythai claimed, and a Surrender must be presumed^ A Jury 
a Surrender of ^^^y j^g directed to presume a Surrender, Doe v. 
. ,^ Sybprn (a), and Doe v. Hilder^ in the Court of Kingj^ 

and that in mat- fi^^^^ lately (6). It is not like a Trust Term which has 
ters ofpresump^ )^^ assigned to attend the Inheritance; such a Term 
tion, the Court may endure for ever; but this Term was never so 
uiUbinda Pur- assigned, nor has been acted upon for upwards of a 

chaser, xtshere it century. The Deed pf 1 744 is seventy-flix years old 
vcould give a 

clear Direction 

to a Jury. (tf) 7 Term Rep, a; (h) i Barn, h Aid. 782. 
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the Children had all time to claim* There is an irre- 

sistible presumption that the Portions had been paid 

previous to the Settlement and Coyeoant in 1744. In Embkt 

Doe v. Hilder the Term was assirned to attend the ^ ^' 

(j aococjt 
Inheritance, — an infinitely strongs Case than this. In 

a Case like that, the Court would probably pause, as 

the Lord Chancellor has expressed his doubts as to that 

Decision ; but in this Case theTerm was never assigned. 

In Doe ▼. Wrigkt fyi), a Case previous to Doe v. Hilder, 

a'Term was assigned to secure an Annuity, and, subject 

thereto, to attend the Inheritance, and the Court 

presumed a Surrender. 

The probability there, that the Term had not been 
assigned^ was not so great as in this Case, and yet a 
Surrender was presumed. In Hillary v. Waller (d), the 
Court presumed a Reconveyance after a considerable 
lapse of time. Here, for a century, the Term has never 
been disturbed, and Conveyancers have treated the 
Estate as an Estate in Possession. All the Cases point 
out this as a Case where a Surrender is to be presumed. 

Mr. Hart, and Mr. Preston, contra : — 
It is clear the Term did exist, and no evidence is 
produced to show it does not still exist There was no 
provision for a Cesser of the Term when the Portions 
were raised. They were not to be raised until the 
death of Lord Goif^er, which took place in 1 754. There 
is no security for the Purchaser ; he may lose his Es- 
tate. A Cesser of the Term was not provided for where 
the Portions were raised. It is said, that it must be 
presumed that the Partis were paid, and the Term 
surrendered. In common Cases, where parties have an 

(r) 7 Term Rep. 2. (rf) 12 Vcs. 239. 

K 4 
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interest in keeping alive evidence of Money due, pre- 
sumptions of payment, after a lapse of time, may be 
made ; but they are dangerous in the case of great 
families, who often do not pay off Portions, but only 
the Interest on them, and not unfrequently sell Portions 
of their Estate, with Covenants against Incumbrances, 
with which Purchasers are satisfied, without very 
critically ascertaining the fact, whether there really 
are Incumbrances or not. In the Deed of 1744, the 
Covenant is the mere usual Covenant against Incum- 
brances. The probabiUty is that the Term is still 
outstanding. Doe v. Hilder has been impugned by the 
lA)rd Chancellor and Mr. Baron Richards (e). 



f 

In another instance the Purchaser took a Convey- 
ance from the Stafford Family, with a Covenant against 
Incumbrances, and it was afterwards necessaiy to have 
an Act of Parliament, in respect of an outstanding 
t'erm. A good title cannot depend upon presumption or 
probability only. Time alone is not sufficient to raise 
a presumption, unless other facts fortify it The 
Master thought he could not act upon the presumption 
contended for. 

The Vice-chancellor : — 

It is proper, in these Cases, that the Master should 
advert to the doctrine of Presumptions ; but I doubt 
whether the Master thought himself at liberty to enter 
into that considemtion in this Case. 



(0 See discussions by Mr. 
Svgden of the principles laid 
down in Doe v.HUder, in a 
Tract, intituied, " A letter to 



Charles Buttery Esq. on the 
doctrine of presuming a Sur» 
render of Terms assigned to 
attend the Inheritance,*' 4 Ed. 
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Counsel continued : 
A Purchaser may get in this Term, and use to our 
prejudice^ Lord Oxford^ % Case affords a lesson on the 
subject (/> 

The Vice-Chancellor.-— 
In this Case the question on a matter of Title is. 
Whether the Surrender of a Term created for Portions 
is to be presumed? There is no evidence of the 
Portions paid ; but the Parties entitled attained their 
ages of 21 1 about 60 years since, and are all dead ; and 
it appears by the Abstract, that the Family has long 
dealt with the Estate as if there were no Term, and no 
Portion due. A Court of Equity will not compel the 
acceptance of a Title where there is reasonable doubt 
in Law or in Fact . In Law, strictly speaking, there is 
no doubt ; but, practically, there is often a doubt as to 
the application of settled principles. In matter of fact 
there is doubt, where the Testimony is direct; be- 
cause it may be given mal&fide ; or if bon& fide^ by mis- 
take: there is still more doubt where matter rests in 
presumption, for all presumptions may be answered. 
In assuming the jurisdiction of a specific Performance, 
Courts of Equity are compelled to grapple with these 
difficulties ; and the only rule that they can adopt in 
cases of presumption like the present seems to be, 
that if the Case be such, that sitting before a Jury, it 
would be the duty of a Judge to give a clear direction 
in favour of the fact, then it is to be considered as 
without reasonable doubt ; but if it would be the duty of 
a Judge to leave it to the Jury to pronounce upon the 
effect of the Evidence, then it is to be considered as 
too doubtful to conclude a Purchaser. 
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There is here, first, a clear presumplaon that the 
porpoee is satisfied: next, there is presumptkNi that 
the necessary Term was surreadeted, because it is not 
subsequently noticed in the transaction of the Family: 
and, lastly, there is the absence of all Evidence that 
this Term was ever applied to any new purpose. In 
this Case, I should consider it my duty to give a dear 
direction to the Jury, that they were bound to find the 
Tenn surrendered; and, 1 must therefore hold that 
there is no sufficient doubt to entitle the Purchaser to 
be relieved from his Contract. 



1821. 

5th April. 



MEMORANDUM. 

It is not to be considered as a Motion of course to 
obtain a Judge's Report of a Trial at Law previous to 
a Motion for a new Trial of an Issue, directed out of the 
Court of Chancery, it having been determinedi on a Con- 
ference between the Lord Chancellor, and the Master of 
the Rolls, and the Vice- Chancellor, that they would not 
call upon the learned Judge who tried the Cause at law 
to make his report, until they were satisfied that there 
were reasonable grounds for entertaining the Motion 
for the new Trial. 



In a Case which occurred on. this day, the Ficf- 
Chancellor acted upon the statement of Counsel who 
^Ifehded the trial at Iaw» without requiring an Affidavit 
of the facts, which were represented to have passed at 
tlie Trial. 
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FOSTER V. DEACON. oti^A 'rif. 

X HE Petitioner was the Assignee, for a valoable Con- An Assignee 

sideration, of the unascertained Interest of the De- ?^** Interest 

fendant Deacon, and his Wife, in the Suit; and he 5^* "* ^"'^ ^^Tf 
1 1 v*! 1 «»«* *^ ^ Forty with" 

prayed to be admitted to take part m the Stilt as a ^^^ ^ SuppU" 

Party Defendant f^ental BUI. 

He may petUum 

The ViOE-CHANCBLtott :— - ^0 secure the 

This Petitioner may if he pleases make himself a ' 
iParty to the Suit by a Supplemental Bill. All that the 
Court does by Petition is to flidke an Order that the 
Assignor shall not take Property out of Court with- 
out ilotice. 

Petition dismissed. 



PROSSER V. WATTS. 



This cause tame on upon Eitceptionfl ott the Master^n ^ ^^ ^ • 
«. «. , ad May. 

Report a6 to Title. 

A Conveyance, dated in the year 1 753, and tmdet 
which there had ever ftince been an undisputed 
Possession, reeited cert^n prior Deeds as matter 
of Title. The Vendor had not in his possession or 
power^ the Deeds recited, or any Copies of them, and 
was unable to give any evidence as to what was become 
of them. The Purchasef for this reason objected to 
the performance of his Contract, alleging^, that the 
recital afiected him with constructiire notice of the 
contents of the Deeds j and that he could not safely 
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complete his Purchase without seeing that the Deeds 
confirmed the Title. 

Mr. Wingfieldf and Mr. Roupell, for the Exceptions. 

Mr. PhWimore, conird. 



The Vice-Chancellor : — 
There is no dispute that the recital of a Deed is coa- 
structiye notice of its contents ; but to say that a Pur- 
chaser is not to complete his Contract unless he has 
the actual inspection of every Deed of which he has 
constructive notice by recital^ would lead to a practical 
inconvenience which would be manifestly absurd. In 
some families Title Deeds are preserved for centuries ; 
and if the earliest of those Deeds recites a former In- 
strument, made five hundred years since, but not now 
existing, it would be absurd to say that a Contract is 
not to be enforced against a Purchaser because that 
Deed cannot be produced. 

There must of necessity, therefore, be some practical 
limit to the operation of this objection ; and the true 
Inquiry seems to be, in every Case, whether the absence 
of the Deed recited throws any reasonable doubt upon 
the Title of the Vendor. PiimA facie, it is to be pre- 
sumed that the Purchaser in the ancient Conveyance 
had actual Inspection of every Deed recited, and was 
satisfied with their contents; and further, it is to be 
observed, that it is not probable that a Vendor would 
recite Deeds which afforded evidence against his Title. 
When there is no circumstance to repel the effect of 
these general presumptions, and when the Title under 
the Conveyance which contains the Recital is fortified 
by sixty yeans undisputed Possession, I think it a good 
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pfactical Rule to hold/ that the loss of a Deed recited 

throws no reasonable doubt upon the Title of the 

Vendor^ and that the Purchaser must complete his 

Purchase. 

Oyer-rule the Exception. 
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SANDERS V. KING. 

1 HIS was a Bill for an Account of the Dealings and 
Transactiofas of a Partnership, in which the Defendcmt* 
Kingp was alleged to have been concerned; and the 
Defendant, King, pleaded to the whole of the Discovery 
jmd Relief, that he was no Partner. 

Mr. Roe, in support of the Plea : — 

It is now cleariy established that negative Pleas may 
be filed. A Plea that the Plaintiff is not Heir was 
allowed by Lord I%urIow; he afterwards altered his 
opinion. But in Gun v. Prior{a), it was established to 
be a good Plea. There are other instances of negative 
neas, as in Hitchen v. Launder (b), and AmUtage v. 
Wadnoorth (c), and Lord Redesdak, in the last edition of 
his Treaiiie on Pleading, says, '' A Plea, that the Plain- 
tiff^ is not the Person he pretends to be, or does not 
sustain the character he assumes, and therefore is not 
entitled to sue as such, though a n^ative Plea, is good 
in Abatement of the Suit." (d) 
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A Plea of no Partner is therefore good. In Bolder 
r. Lord Huntingjield (e). Lord Eldon observes, '' Modem 
Gases have said, that if the Defendant denies some sub- 



(a) 1 Cox, 197. Forest. 

(6) Coop, 34. 

(c) Ante, I vol. p. 189. 



id) P. 187. 

(e) 1 1 Ves. p. 293. 
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.i8«i. stantiFe Fact, which if admitted woald give relief, 

' ' QDtil the truth of tiiat Fact w disposed of, no further 

Sawdsbs Answer shall be compelled ;•* and in Shaw v. Ching (f), 

** his Lordship seems of opinion, that a Plea negatirkig 

an imputed Partnership, is sustainable ; and that an 

Answer to that effect would be improper. In Drew v. 

Drew (g), a Plea of no Partner was held to be good. 

If a Plea of no Partner be good, it cannot be neces* 
sary to answer as to any Facts charged in the Bin in 
proof of the Partnership. 

Mr. Whitmar$h, eontrcL :«^ 
It is not sufficient to plead that the Defendant is ni^ 
a Partner; he must answer the Facts charged in the 
Bill, as evidencing the Partneiship. Those Facte may 
be essential to the proof of the Partaersbip, and may 
be only in the Defendant's knowledge. la Ewnis v^ 
Harris (&), it was held, that where the Relief vestp on 
one Material Fact, as evidence of which several Col^ 
lateral Fe.ct$ are charged, it is not aufficipnt tp deny, 
by Plea» the Substantive Fact; the Defendant ncuiMit 
anaw^ to the Collateral Facta. 

The Vicb-Chamcellob :-*^ 
Upon this Pka, the Isaoe betireen d^ Parties is» 
whether a Partmorabip did* or not, ejust And th^ Plains- 
tiff objects, that although, the Defendamt does by iup 
Plea affirm upon his Oath that there was no Partner- 
shipj yet he is Aot thei:eby to depiive the Plaintiff of 
that eight tp A Jirnvs^ry^ which ib^ pivicipl««i if ^ 
Court of Equity s^e to^vnry ^tuitor ^ to the HHitter in 
Issue between the Parties ; and, that notwithstanding 

(/) 11 Vn^ p, 305. (h) 2 Ves. & Bea, 361. 

{g) 9 Ves. & Bea, 159. 
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Ui Plea, the Di?feiidant is therefore bound to answer to 
all Facts aad Circumstances stated in tbe BiU» which 
may afford Evidence to disprove the trvdi of the Plea. 

It is rerj singular that this Question does not appear 
ever to have distinctly arisen before. 

In the Case of Drew v. Drew (i). Sir Thomas Phmer 
decided generally, that a Plea of no Partner was a good 
I^ea; but the present point was not taken. 

" It is stated by Lord Redesdale (j), in the last edition 
of lus Treatise, as the result of several Authorities, that 
if a Plea in Bar be disproved at the hearing, the Plain- 
tiff is not to lose the benefit of his Discovery ; but the 
Court will order the Defendant to be examined upon 
Interrogatoiies, to supydy the defect. This necessarily 
refers to Discovery, as to the other matters of the Suit, 
and BOt as to the troth of the Plea, which is already 
disposed of; bat it marks the care of the Court to 
maintain for the Plaintiff that advantage of Discovery 
whidi is the peculiar province pf a Court of Equity. 

Tlie Discovery which a Court of Equity gives is not 
ike mere Oath of the Party to a ^neral Fact, as Part- 
nership, or no Partnership ; but an Answer upon Oath 
to every collateral Circumstance charged as Evidence 
of die general Fact 

Where a Defendant, therefore, pleads the general 
Baetas a bar to the whole Diseotery as vrell as Rdiief, 
either the Plaintiff in the particular Case AMist lose the 
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1831. equitable privilege of Discoyeryy or some special Rule 

' — "^ must be adopted, by analogy, in order to preserve to 

Sandses Jj^ fj^^^ privilege. 



r. 
Kino. 



If a plaintiff comes into Equity to avoid a legal Bar, 
upon the ground of some alleged equitable Circum- 
stances, as in the Case of a Release, the Defendant is 
not permitted to avail himself of his legal Defence, so 
as to exclude the Plaintiff from a Discovery as to the 
alleged equitable Circumstances. He may, indeed, 
plead his Release ; but he must in his Plea generally 
deny the Equity charged in the Bill, ahd must also ac- 
company his Plea with a distinct Answer, and Discovery, 
as to every equitable Circumstance allied. 

In such a Case, the Issue tendered by his Plea is not 
the Fact of his Release ; for that fact is admitted by the 
Bill; but the Issue is upon the equitable matter charged. 
Yet, inasmuch as the principles of a Court of Equity 
entitle the Plaintiff to a Discovery from the Defendant 
upon the matter in Issue, here we find, that notwith- 
standing the Defendant pledges bis Oatli, that there is 
no truth in the equitable matter charged, he is never- 
theless compelled to accompany his Plea by an Answer 
and Discovery as to every Circumstance alleged as 
Evidence of the Equity. 

This practice seems to afford a very strong analogy for 
the present purpose. There the Defendant affinns 
upon his Oath that there is no equitable matter to 
destroy the legal Bar of the Release ; yet he is never- 
theless bound to accompany his Plea with an Answer^ 
and Discovery as to every circumstance charged as 
evidence of that Equity. Here the Defendant affirms 
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upon his Oath that there is no Partnership ; and, by 
analogy, it seems to follow, that he is nevertheless bound 
to accompany his Flea with an Answer, and a Discovery 
-as to every circumstance charged as evidence of the 
Partnership. 

Adopting, therefore, this analogy for the present par* 
pose, it furnishes this rule, that a Plea which negatives 
the Plaintiff's Title, though it protects a Defendant 
generally from Answer and Discovery as to the subject 
of the Suit, does not protect him from Answer and Dis- 
covery ias to such matters as are specially charged as 
evidence of the Plaintiff's Title. 
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According to this rule, this Plea being unaccom- 
panied by an Answer and Discovery as to the circum- 
stances specially charged as evidence of the Partner- 
ship, should be over-ruled ; but, being a new Case, the 
Defendant must be at liberty to amend his Plea. 



«i 



YORKE V. FRY. 

This Case, which was argued by Mr. Bett, in sup- 
port of a Plea of no Partner, and by Mr. Pemberton, 
€ontri, substantially involved the same point as in the 
preceding Case, and was considered as decided by that 
Case. 
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30tli March. 

, g<^ ^^ay- , STEPHENS v. BRIDGES. 

A Mortgage 1 HIS Case came on upon exceptions to the Master's 
Tcrmwas created Report as to Title, and on further directions. A Mortgage 

*? ^730, y or owe ^jp^QQf Qjjg thousand years, which had been created in 
thousand years. , 1 . , 1 t> « * 

Tie Ex t ^ 7^^' ^ ^^ which was due a sum of 3,315 *. 15 s. 1 1 a. 

of the Mortgagee became vested in Anne Egerton, in 1757. 

r. .^'* la 1780, the Executors of Anne J%«r/oa, being pqs- 
Mortgage Term sessed of this Term of one thousand years, took an 
on the same Pre- Assignment of another Mortgage Term of five hundred 
misesy created in years upon the same Premises, which had been created 

'^1^5^ for Jive in 1725, and on which was then due a Sum of 2,296/. 
hundred years y 

and assigned both i^ ^ygg^ ^^ Executors of Anne Egerton assigned 

erms e j^^j^ these Terms to the Trustees under the Marriage 
irusteesof a ^ 

Lady who was Settlement of a Lady who was entitled to them by ^nne 

entitled to them, Egerton^ & Will ; and this Settlement contained a general 

under Anne power of Sale of the Trust property. The Trustees put up 

£gerton*s JFilL the Property to Sale, as an absolute irredeemable Term 

Held, that the of one thousand years. The Purchaser objected to the 

ermjorone Title. On a reference to the Master ^ he reported in 
thousand uearsy - /. 1 m- 1 tt- t^ , 

ttw* merged in **^^^'' ^* ^® liUe. His Report was excepted to. 

the Rerersionary ,,«„ ,%^*«,. /.,^ 

Tenm forjite ^^' ^^''» ^^^ ^^* Sugden, m support of the Excep- 

hunditd years. tions. Mr. Treslove, control. 

The Vice-Chancei^loa:— • 
The Argument in this Case, on both sides, aaswnes 
that these Trustees had an irredeemable Intenst in t^e 
mortgaged Premises; and under the power in thaSe^ 
tlement, the mortgaged Premises were put up to Sale by 
Auction, not as a redeemable Interest, upon payment of 
the Mortgage Monies, but as an absolute irredeemable 
Interest, for a Term of one thousand years. 
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The Purchaaer objects, that the Trustees are not able 
to make him a good Title to a term of one thousand 
years ; because by the union of that term with the 
subsequent term of five hundred years in the same 
persons, the term of one thousand years is merged 
at law, and the term of five hundred years is the only 
l^al subsisting term. Whether in Equity it can be 
considered that a Mortgagee for a term of years, buying 
in a second Mortgage, subsequently secured by a Term, 
thereby destroys his own prior security, is not now 
the question. Nor is it the question, whether there be 
any actual computable difference in value, between a 
tenn of five hundred years, and a term of one thou- 
sand years; or whether an unvrilling Purchaser will, 
lij the force of such an objection, escape from his 
Contract. This Purchaser subnuts to the Court that 
the Vendors here have not that legal term of one thou- 
sand years whid^ they have undertaken to sell, and he 
b entitled to the Judgment of the Court upon that 
point. * 
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When the Mortgagor had granted the term of one 
thousand years, he remained seised of the Reversion, 
subject to that Term. He had power to grant his rights 
as a Reversicmer to be enjoyed by his Grantee, either 
absolutely, and for ever, or for any limited portion of 
time ; and the term of five hundred yearst, whicK he 
afterwards created upon the second Mortgage, legally 
invested the second Mortgagee with the rights of the 
Reversioner during the period of five hundred years, 
and entitled him to the immediate possession of the 
mortgaged Premises, if the prior term of one thou- 
sand years should happen to determine at any time 
daring the term of five hundred years, by forfeiture, or 
surrender. 
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1821. It is a clear principle that a Term merges by union 

with the Reversion, and that the right to the Term, and 
the right to the Estate, subject to the Term, cannot 



Stephens 

V. 

Bridges. separately subsist in the same person. 



It is setlled by authority that there is no difference 
in this respect, whether the party is entitled to the 
absolute interest of the Reversion, or to an Interest in 
the Reversion for a limited time. 

The Trustees who are the present Vendors have 
united in them the original Term of one thousand years, 
and the right to the Reversion for a Term of five hundred 
years. By Law, therefore, the Term of one thousand 
years is merged in the Reversionary Term ; and what- 
ever may be the future considerations which apply to 
this Case, I must declare that the Trustees have not 
a Title to a legal Term of one thousand years. 

Exceptions allowed (cr). 



1821. 
. ^^^y ^' . KILLING V. KILLING. 

Orders set aside JMR. WOiK£F/£LD moved to discharge two Orders; 
because previous one, an Order wwi, to dissolve an Injunction ; the other, 
similar Motions ^ Qrder to dissolve the Injunction absolutely for want 
O d had hf ^^ causc showu ; and grounded his Motion on the 
refused vnth circumstance, that Costs had been given on two previous 
CostSy and those applications to dissolve the Injunction, which were 
Costs not paid, refused, with Costs, and such Costs had not been paid. 

The Motion was not opposed. 

Order made (b), 

(a) See 3d vol. Preston on Oiani, ante^ 3d veil. p. 150. 

Conveyancing, p, 182, where If the Costs arc not taxed, 

all the Cases on the suhjecc are nonpayment is no objection 

collected and observed upon, Jnon^ before V. C. 20 June 

(A) See Bellchambor v. 18-21, MS. 
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BLACKBURN v. STACK ist^Miy. 



1 HIS was a Bill for the specific Performance of a Purchaser 
Contract for Sale. A Motion was made by Mr. Bell, taking possession 
and Mr. Palmer, on the part of the Plaintiff, that the without the ron- 
Defendant, the Purchaser, might pay his Purchase *^^ ^ P'**"^^ 
Money into Court, he being in possession of the Pre- ^ . ^ , ^ fT* 
mises, and having obtained that possession without ^^^ before An* 
the consent or privity of the Vendor ; and they cited g^^cr^ f^ p^y f^^ 
Gibson v. Clarke {fl\ Burroughs v. Oakley {b), Dixon v. Purchase Monet/ 
Astley(c), Bonner v. Johnson {d). Cutter v. Symonds(f), ^to Court. 
Boothbjf V. Walker (/), Cutler v. Broughton (g\ Bramley 
y. Teal (A). It was objected, on the part of the Defendant^ 
by Mr. Sugden, that such an Order could not be made 
before Answer, unless the Defendant thought fit to file 
Affidavits so as to bring the merits before the Court, 
which in this Case he had not done. 

The Vice-Chancellor : — 

It is not argued on the part of the Defendant, that 
the rule is, that as to the question, whether a Pur- 
chaser in possession shall or not pay his Purchase 
Money into Court, his Answer is to be considered as 
the only evidence; but merely that the Order shall 
not be made before Answer, unless the Defendant 
thinks fit to submit the merits of the Case to the Court 
by Affidavit. But if the Case may be made against 
such a Defendant by Affidavit, it is difficult to find a 

(fl) 1 Ves. k Bea. 502. , (e) a Meriv. 103. 

(6) 1 Meriv. 52. (./) Ante, 1 vol. 97. 

(c) J Meriv. 133« (g) Ante, 3 vol. 95. 

(rf) 1 Meriv. 133. (h) Ante, 3 vol. 2IQ. 
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principle why the Plaintiff is to wait for this relief until 
the Defendant thinks fit to put in an Answer, or why 
an option should be given to such a Defendant to 
meet, or to decline to meet, the Case by Affidavit. 
Neither can I find any authority for this proposition 
on the part of the Defendant. In Burroug^ v. Oakley (i), 
the Defendant had put in an Answer in the Suit, but no 
Answer as to the object of the Motion ; for the fact of 
the Possession of the Defendant was not even stated in 
the Bill, but was brought before the Court by Affidavit* 
In Dixon v. Astley (k), there was no Answer, and no 
such point was made. In Banner v. Johnson (I), the 
Lord Chancellor declined to make the order, not be- 
cause the Defendant had not answered, but because 
the Defendant veas in possession as Tenant at the time 
be entered into the Contract of Purchase, and his 
Possession, therefore, not being derived from his cha* 
racter of Purchaser, formed no sufficient reason why he 
should not retain his Money until the Contract was 
completed. Here, the Defendant, in his character of 
Purchaser obtains the Possession from the Vendor's 
Tenant, without the consent or privity of the Vendor ; 
and it is not reasonable that he should retain both the 
land, and the price of the land. He must pay hi» 
Money into Court. 



(t) 1 Meriv. 53. 
(*) 1 Meriv. 133. 



(/) 1 Meriv. 37a. 
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IN RE PARTINGTON. 50? May. 



An Order was made upon a Person who was not a fVken an Order 
Pltfty to the Suit, to pay certain Costs. The Costii to pa^ Costs U 
were not paid according to the Order, and now, upon 4 ^^^ ^ ^ Person 
Motion for a Four^ay Order, and Commitment there- J^«^^J^'o'^ 
upon if not paid, the question was, whether it was a ^ * p » 
Motion of course, or must be upon Notice. Order or Com- 

The Vice-Chancellor, after consulting with the Re- ^ . ^ ^^ 
gistrar, held, that the Practice required a Notice of the 
Motion. 



rii 



WAITE 1;. WEBB. ^821- 

8th May. 



1 HE Testator directed a freehold to be sold, and the 

produce applied, together with so much of the Personal Ttstcaor di- 

Estate as should be necessary, to secure an Annuity of ^ ^f^ , / 
« f .t fn o A Tk in ii*!/. t ate to be sola f 

30 /. a year for the Life of A. IS., and after the death of . ^, , 

J. B. the Principal to go to a Charity. ^ applied, with so 

The Estate sold for 250 /. The question was, whether . ^. 

the Bequest to the Charity was void, not only as to the g^^f^i ^ neces^ 

250/. but as to what was necessary to be added from sary, to secure an 

the personal Estate to make up the Annuity. The Cases Annuity of so L 

cited were Chapman v. Brovm (a), Attorney-General y.f^^ the life of 

Davis (&), Attorney-General v. Goulding (c). ^- ^'^ l^ ""^^ 

his death, to go 

The Vice-Chancellor held the charitable Bequest void ^^ « Charity. 

as to the 250 /. but good as to the rest of the sura re- '^^^ ^*'^'^ 

quired from the Personal Estate to secare the Annuity. ^ A #i^^i^ •. 

{a) 6 Ves. 41 o. (c) 2 Bro. C. C 41 3. '"*'*^ Bequest 

ifi) 9 Ves. 535. ^"^ '^'^^ «' *^ '*« 

250 /. hut good 

as to the rest of the sum requiredfrom the personal Estate to secure the Annuity. 
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jth mIV- ^^^Y ^' WOODRAN. 

When a Cause 1 HIS was a Bill asserting a persona) demand against 

Usetdovm^amda the Defendants. The Cause was set down, and the 

Subpoena to hear Subpcdna to hear Judgment served; afterwardsy the 

Judgment u ser- plaintiff died, and the Suit was revired by his personal 

' " jyzr^']r Representative; and at the distance of two years the 

Eevivor u Hied, ^^^® came onto be heard. One question was, whether 

no nmn Subpoena there ou^t to have been a new Subpoena to bear 

to hear Judgment Judgment, after the Bill of Revivor. 

is necessary. 

The Vice-Chancellor, after inquiring into the Practice, 

held it not to be necessary that there should be a 

new Subpoena. 



WILLIAM COLEGRAVE, Esq. Plaintiff, 

1821. AND 

. '^^ M^y: HARRIET MARIA MANBY, Defendant. 

Whether a re- JpRANCIS MANBY, Esquire, being possessed of 
newed Lease is a certain Leasehold Estates, he, previous to his then in- 
RevoccUUm of a tetided Marriage, by Indenture of Assignment, bearing 
previous Will f (it- date the loth day of April 1761, and made between 
pends on the in- jjin^g^if ^f the one part, and Charles Stonor and Edward 
. ., K^w^ Ingram of the other part, for the considerations therein 

Query. If a Bequest of ** the* Manor and Hospital Lands which he held by 
Lease f** passes a renewed Lease? 

A Tenant for Life of a Hospital Lease ^ who xsas ditrcted to lay by^ out of 
Rents and Profits^ for the purpose of paying the Fine on Renexoalsy not having re- 
newedf and the Lease having been renewed by the Rtmaindcr-mauy after his Death, 
a Reference f on a Bill against his Executrix, was made, to ascertain what xoas a 
reasonable Sum to bepaiflfor the Renewal ; the same to be paid by the Executrix, 
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mentioned, bargained, sold, assigned, &c. unto the said 1831. 

Charles Stonor and Edward Ingram, the Manor and 
Hospital of Meere, in the county of Lincoln, with the 
Lands and Hereditaments thereto appertaining, being 
about eight hundred acres, which by Lease, bearing 
date the 11th day of August 1755, were demised by the 
then Dean of Windsor to the said Francis Manby, bis 
Executors, Administrators and Assigns, for twenty-one 
years, to hold the same unto the said Charles Stonor and 
Edward Ingramy their Executors, Administrators and 
Assigns, for the residue of the said Term, upon Trust, 
to pay the Rents resenred, as well in the Indenture of 
Lease as in any future Lease or Leases thereafter to be 
obtained ; and upon Trust by and out of the clear money 
to arise from the Rents, Income and Profits of the said 
Leasehold Premises, as should then remain, to raise and 
collect a competent sum for renewing the said Lease 
from time to time as should be customary and requisite, 
and accordingly from time to time to renew the same, 
and take a new Lease of the said Manor, Hospital and 
Premises, and for that purpose to make the necessary 
surrenders, and do other proper acts requisite in that 
behalf; and subject thereto, then to stand and be pos- 
sessed of and interested in the said Leasehold Premises, 
with the Appurtenances, during the then and all subse- 
quent terms respectively, In trust to pay over the re* 
maining Rents and Profits thereof to the said Francis 
Manby and his Assigns, for and during so many years 
and such time as he should live; and after his Decease, 
then to stand and be possessed of and interested in the 
fame Leasehold Premises, with the Appurtenances, in 
case there should be no Son of the said Marriage, In 
trust for him the said Francis Manby, his Executors, 
Administrators and Assigns, and for his and their only 
proper use and benefit, and to and for no other Trusty 
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intent or purpose whatsoever. The said FrancU Manbjf 
also, for settling his Freehold Estates, by an Indentore of 
Settlement, bearing date the 3d day of May 1 774, and 
made between himself of the one part, and the Honour* 
able George Perrott and John Tempest the Younger of 
the other part, limited and appointed the same to the 
use of Thomas Manby for his life, and after his Decease 
to John Manby for his Life, and after his Decease to tha 
use of Francis Manby his Nephew for his Life, and 
after his Decease to the use of the first and every other 
Son and Sons of the body of the said Francis Manby, 
Tespectively and in remainder, and the several and re* 
spective Heirs Male of the body of such Son and Sons 
lawfully issuing, the elder of such Sons to take and 
be preferred to the younger of such Sons, as they should 
be in priority of birth respectively. The said JPrmictt 
Manby also by his Will, dated on the same day aa the 
preceding Deed, viz* on the 3d day of May 1774» gave 
and devised unto the said Charles Stonar and Edward 
Ingram, their Executors, Administrators and Assigns, 
his said Manor, Hospital Lands and Hereditaments 
situate in the County of the City of Lincoln, held by a 
Lease from the Dean of Windsor, In trust nevertheless^ 
as far as the rules of Law and Equity would permit^ 
for the use and benefit of such person or persons, and 
for such Estates and Interest as his Freehold Manors, 
Lands and Hereditaments, stood limited and settled in 
and by the said Indenture bearii^ date with his said 
Will. And his Will was, that the said Charles Stonor and 
ISdward Ingram, and the Survivor of them, his Execu- 
tors and Administrators, should have such and the same 
power as in his Marriage Settlement was mentioned, 
that is to say, in the first place, from and out of the 
Rents, Income and Profits of the said Leasehold 
Manor, Hospital Lands and Premises, to pay the yearly 
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Rents and ReBervations respectively dae and payable 189,1. 

for or on account of the same, from time to time, when ' 
and as such Rents and Reservations respectively should C^lmqmm^^ 
accrue and become due; and also to perform the 
Covenants contained, as well in the then Lease, as in 
any future Lease or Leases thereafter to be obtained, on 
the Lessees or Assignees part and behalf to be done 
and performed ; and in the next place, by and out of 
the dear money to arise from the same Rents, Incomes 
and Profits, as should then remain, to raise and collect 
a competent sum for renewing the said Lease from time 
to time, as should be customary and requisite; an^ 
accordingly from time to time to renew the same, and 
to take a new Lease of the said Manor, Hospital Lands 
and Premises, and for that purpose to make the neces- 
sary Surrenders, and do the other proper acts in that 
behalf and subject thereto ; then to stand and be pos» 
sessed of and interested in the said Leasehold Premises 
during the then and all subsequent terms therein 
respectively, in Trusts for the several uses, intents and 
purposes thereinbefore directed and mentioned for and 
concerning the same. And the said Testator thereby 
appointed his Wife, Mary Manby, sole Executrix of 
his said Will. The said Francis Manby died on the 
S5th day of March 1 780, without Issue, and without 
revoking or altering his said Will, and his Executrix 
duly proved the same; and of the said Leasehold to 
the said Thomas Manby, who thereupon entered, and was 
possessed during his Ufe, and he dying in June 1786, 
the said Jokn Manby thereupon entered, and became 
possessed of the said Leasehold Premises during his 
life, and he dying on the 6th day of January 1819, the 
Plaintiff became entitled to the same, as Tenant in 
Tail under the same Will and Testament, and be 
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entered thereupon, and is now possessed thereof ac- 
cordingly. The said Charles Stonor and Edward Ingram 
did not accept the Devise of the said Leasehold Pre- 
mises to them, or act under the said WiU, or perform 
the Trusts thereof, and are now respectively dead ; but 
thte said several Tenants for Life of the said Leaseholds 
renewed the same accordingly, save^ that the said John 
Manby did not renew the same after the 2d day of 
February 1805, but he received the whole of the Rents 
and Profits thereof, and applied the same to his own use 
and benefit. The said John Manby, by his last Will 
atid Testament, in writing, appointed Harriett Maria 
Manby ^ now his Widow, his sole Executrix, and she 
proved the same, and possessed sufficient of his Assets 
to answer his Debts. The Plaintiflf having renewed the 
said Leaseholds, on the usual terms, on the Trusts of the 
said Will, at or for the Fine or Sum of ^9,247 /- and 
Interest thereon, from the 15th day of July to the 23d 
day of February, amounting to 281./. 45. td,\ the 
Plaintiflf, by his Bill, submitted that the same, (with 
some small exception thereform, being the proportion 
of one ninth of a proper Fine, which would have been 
paid if the said Leaseholds had been duly renewed,) 
ought now to be paid to the Plaintiflf by the said Exe- 
cutrix. The Prayer of the Bill was, that an Account 
might be taken, under the Decree of this Court, of all 
Sums of Money paid by the Plaintiflf for the Renewal of 
the said Lease, under or by virtue of the said Will as 
aforesaid, and that the said Defendant should pay to 
the Plaintiflf such proportion thereof as the Court 
should direct, with Interest, and Costs of this Suit, the 
Plaintiflf undertaking and submitting to be charged with 
his proportion of the said Fines and Expenses attend- 
ing the renewing of the said Lease, as this Court shall 
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direct; and that the said Defendant might either admit 
Assets of her said Testator to *pay his Debts^ or duly 
account for the same. 

The Defendant, by her Answer, stated, that by a 
Iiease, bearing date the 6th day of January 1778, and 
made between the then Warden of the said Hospital of 
Meer of the one part, and the said Testator, Franck 
Manby^ of the other part, the said Warden did demise 
the said Premises to the said Testator, Francis 
M^nby, for a new Term of Years, and she, the De« 
fendant, submitted to the Judgment of the Court, 
whether such Renewal of the said Lease was not a 
Relocation of the Devise or Bequests of the said 
Premises, contained in the said Will of the said Testa- 
tor Francis Manby. And the Answer further stated, 
that the said John Manby did not renew the said Lease- 
holds after the sd day of February 1805. And saith, 
ihe has heard, and beheves it to be true, that soon after 
the expiration of the said first seven years of the Lease 
granted to the said John Manby ^ dated the 2d day of 
Pd^mary 1805, the said John Manby, or his Agents on 
his behalf, applied to the then Warden of the said Hos- 
pital of Meer, for a Renewal of the said Lease, and 
that the said Warden refused to renew the same, unless 
he received a Fine or Premium for so doing of 4,414/.; 
and the said John Manby having paid a Fine of only 
^00 /• on the Renewal of the said Lease, on the 2d day 
of February 1805, conceived the demand of so consi- 
derable a Fine as 4^4.14 /• as. a virtual refusal to renew, 
i^iore particularly, as on application to his Agents, par- 
ticularly Mr. John Cragg, his Steward, an eminent Snr- 
^^OT^ who is now the Agent and Steward of the said 
Plaintiff, the said John Manby was advised that the 
said Fine was in the highest degree ezorbitant,'and ought 
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not to be paid. And the Defendant hath heard, and 
bdieveB, that the Rev. Richard Pretiyman being 
afterwards appointed Warden of the said Hospital, the 
said John Manby, by his Agent, the said John Cragg, 
applied to him for a Renewal of the said Lease, and in 
answer to such application the said John Cragg reeeiTed 
a Letter from the said Richard PreLtyman, in the wonk 
following : (that is to say) 



^ Hofnbletan, near Stamford, July the 20th 1817. 
Sir; In answer to your Letter, which has been for- 
warded to me, I beg to inform you that I must decline 
renewing Mn Mar^s Lease of Meer Hall Lands ; b«t 
I am ready to enter into treaty for the purchase of 
Mr. ManlnfB present Interest in them. I am. Sir, 

Your obedient Servant, jR. PreUyman.** 



And believes that under the before-mentioned circniD- 
stance the said John Manby did not renew the said 
Lease, the said Warden not being compellable to renew 
the same ; and admits it to be true, that the said John 
Manby did receive the whole of the Rents and Profits 
of the said Leasehold Premises, and did not apply such 
parts thereof as were from time to time applied in 
Fines for Renewals, and in the improvement of the said 
Leasehold Premises, for hia own use and benefit ; but 
she insists, that the said John Manby did thereout, or 
out of his general Income, lay out, to the best of the 
Defendant's belief, the sum of 10,000 /. and upwards, 
on the Hereditaments comprised ia the^ said Settlement 
of May 1774, and the benefit of which is now enjoyed 
by the said Plainlaff : And saitb> that the said John 
Manby did duly' make- and publish his last Will and Tes- 
tanMot, in writings bearing date the 16th day of June 
i8v5i and did appoint* the Defondant sole Exeeutrix 
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thereof; and that the aaid John Manby, by his said 
Will, gave and devised his Copyhold Fields and Closes, 
in front o{ hia Mansion House, containing about 
Fifty Aores, to the said Plaintiff, his Heirs and As- 
sig^Sj subject to a certain Mortgagee then subsisting 
thereon ; and also, subject to and chained and charge- 
able with the payment of 500 /• to the Defendant, with 
lawful Interest from the time of his the said Testator, 
Joiu Manby^B Peath ; and saith she thereby submits 
that the Devise in the said Will contained of the said 
Copyhold Lands, in favour of the said Plaintiff, was 
meant and intended by the said Testator, John Manby, 
$fi a compensation to the said Plaintiff for the 
Lease not having been renewed. 
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Mr, Bell, and Mr. Sagden, for the Plaintiff: — 
The first point to be considered, is, whether the Witt 
was revoked ? We insist.it was not ; for it is appar^dt 
frooL this Will, that the Testator intended to give, not 
Ittendy the actual Interest he had in the Lease when he 
madfi his Will, but any future Interest he might acquire 
hf iobsequent renewals. That he might do, it being, a 
Gl^tt^l Interest. If it had been merely a Qift of the 
Lease he had when he made his Will, a subsequent 
Renewal of the Lease would have been a Revocation, 
but by this Will the Interest in the Lease is, in effect, 
givieuu The af^{>9i:ent intention of the Testator, in this 
f^^mp iB to givi^ the Lea^e he might have at his Death. 
M^t of the Cases are referred to in Mr.. R9pe^s Book 
m L^aciesX^), and also in James v, IMan, first decided 
Iqr SijT Wittiatn Grani ($)« but. aftetrwmi^ reversed oqa|H 
peal (c) ; and such reversal confirmed on a rehearing (d). 



(a) I vol. p. 35. 
(fi) 11768.383. 



(c) 1 1 Ves. 388. 
(rf) 15 Ves. $36. 
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Carie v. Carte (e)« An additional circumstance in thid 
Case, ]8» that by the Settlement the Testator was bound 
to renew the Lease. The Wife was alive when the Will 
was made, and is mentioned in it ; and the Trusts of the 
Settlement were in continuance. The Interest the Tea* 
tator took under the Settlement would therefore pass 
under the words in his Will. 



Mr. Hart, and Mr. Blake, for the Defendant : — 
The words used in this Will are merely words of 
description, and cannot be held to pass the renewed 
Lease. A Will, in the case of real Chattels, must be 
construed to speak only from the time when the Will is 
made. Abney v. Miller (/*), Rudstone v. Andenon (g). 
Hone v. Medcraft (A), and the before-mentioned Case of 
James t. Dean. In Rudstone v. Anderson, the Master 
of the Rolls, Sir Jo/m Strange, says, '^ I own I cannot 
see any real distinction between the words in this Will, 
' all my Tithes at Westow,^ and if it had been ' all ngf 
Lease or Interest in that Lease at Westow,' because 
that must refer to the Interest she had at the time of 
making the Will." That is putting a much stronger 
Case than the present. Upon the whole, we contend 
the Will was revoked. 

Mr. Bell, and Mr. Sugden, for the Plaintiff: — 
The next question is^ Whether, as John Manby ought 
to have renewed the Lease in his life-time, the Expense 
of the Renewal since his death ought not to be paid 
out of his Estate ? By the Will a sufficient part of 
the Rents and Profits of the Estate were to be reserved 



(e) 3 Atk. 174, noticed also 
in 2 Ves. 419. 
(/) 2 Atk. 593. 



(g) a Ves. 418. 

\h) \ Bro. C. C. 261. 
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by the Trustees for the payment of the Fine, payable 
on the Renewal, and they were bound so to apply them. 
John Manby took possession in 1805; he died January 
i8ig« He should have renewed in February 181^, 
for seven years. The next Renewal would be in i8ig, 
for seven years. He died in i8ig, about a month 
befdre the period when the Renewal should have taken 
place : llie Lease was afterwards renewed by the 
Plaintiff, at an expense of 9,247/. The expense of 
that Renewal ought to be borne by the Representatives 
of John Manby, who was bound to set apart so much 
of the Rents and Profits as would have paid the Fine 
on the Renewal. Mountford v. Lord Cadogan (t), and 
Lord Viscotmt Mikington v. Lord Mulgrave (A;). Though 
be might not be able to renew, he could not, in pre- 
judice of the Remainder-man, pocket the Money appli- 
cable to such Renewal. We ought to be placed in the 
same situation as if there had been a Renewal in iSi 2, 
and are entitled to so much of the Rents and Profits 
to answer the next Renewal in February i8ig, as ought 
to have been put by out of the Rents and Profits 
previous to the death of John Matiby, for the purpose 
of a Renewal in 1 8 1 9. 
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Mr. Heald, and Mr. Blake, contra : — 

On the 16th of January 1778, the Testator, Francis 
Manby, obtained a new Lease for twenty-one years, on 
a Surrender of the former Lease. In 1780 the late 
Thomas Manby entered as Tenant for Life, and there 
were several Renewals of the Lease, the last being on 
the 2d February 1805, for seven years. In 1806, 



(0 17 Ves. 485. S. C. on see S. C. ante 5 vol. p. 471 ; 
Appeal, 2 Meriv. 3. and see MUUs v. MSU$, 

(k) Ante, 3 voU 491 ; and 5 Ves. 76}. 
Vol. VI. G 
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Thomas Manby died, and on his Death the late John 
Manby entered as Tenant in Tail, and lived untU 
January i8ig, but did not renew the Lease, which 
expired in Febraary 1812. The Plaintiff renewed soon 
after the Death of John Manby , for twenty-one years, on 
payment of a Fine of 9,247 /. with Interest, amonnting 
to 284 /. 4 s. id. and hence the present question arises. 
In 1812 application was made to renew, but the Fine 
asked was so exorbitant, that in effect it amounted 
to a denial to renew. The evidence shows the extra- 
vagance of the Fine demanded. We were not bound 
to renew on any terms, however oppressive, but only on 
fair terms. The Sum proposed by the then Warden, 
was 4414 /. a most exorbitant Sum. To use the words 
of Mr. Cragg, an eminent Surveyor, whose Letter 
to Mr. Manby is in evidence, ** The Fine was in the 
highest degree exorbitant." 



The then Warden died, and afterwards proposals were 
made for a Renewal to Mr. Pretyman, who succeeded 
as Warden: he refused to renew. Under these cir- 
cumstances we contend, that as Mr. Manby was not 
bound to renew on exorbitant terms, and as he could 
not afterwards renew, he was discharged from the 
obligation to renew ; and that the Money which would 
have been applicable to a feasible Renewal, if feasible, 
cannot now be claimed against his Representatives. In 
Rkhardion ?. Moore, and others, not reported, decided 
by the late Master of the Rolb, on the ist of May 1817, 
a Crown Lease ought to have been renewed out of 
Rents and Profits, in pursuance of a Trust, but the 
late Act relating to Crown Property made it impos- 
sible to obtain a beneficial Lease, and the Master of 
the Rolls refused to make a Compensation to those in 
Remainder, out of the R^ats. The same point was 
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defermined by the Lord Chancellor, in Tardiff v. 
Robinson, January 18 ig, a Cause which grew out of 
the former Case of Richardson v. Moore (/). If the 
Court should be of opinion that a Sum ought to have 
been set apart out of the Rents and Profits of every 
year, after the Renewal in February 1805, for the pay- 
ment of the Renewals which should have been in 18 is 
amd i8igi how was the amount of what was to be 
set apart each year to be ascertained ? On the Re- 
newal in 1805, a Fine of 300/. only was paid. It 
wight be supposed, therefore, that if 40/. were laid 
by o«t of the Rents eack year, that, with the Interest 
which would accrue, would be sufficient to pay the Fine 
on the Renewal in 1812 ; but instead of 300/. Fine, 
a Fine of 4414 iL was demanded! Is that difference, 
and the difference in the Fine on the Renewal in i8ig, 
to be sustained by Mr. Manh^s Representatives ? The 
Rent is now only 800 /• a year, so that the Fine of 
4,414/. if there had been a Renewal in 1812, would 
probably have exhausted the whole Rent received in the 
preceding seven years. 

The Vice-Chancellob : — 
It is clear, that if a Testator simply bequeaths a Lease 
of which he is possessed at the making of bis Will, 
and afterwards renews that Lease, the Legatee is not 



(0 The Case of Richardson 
▼• Moorcy is stated in Tardiff' 
V. RoUmson. lo the latter 
Case, a Lease of Crown Lands, 
settled, in Trust, to pay cer- 
tain Annuities, and the surplus 
Rents to T, for his life, and a 
Fund for Fines on Renewal 
was directed to be reserved out 
of the Rents. A Renewal of 



the last Lease from the Crown 
became impracticable, and it 
was held, that as no Renewal 
could be obtained, no accumu- 
lation of the Rents for Fines 
could take place, and that the 
Annuities should be paid, and 
the surplus Rents to T. for life, 
for so much of the Residue of 
the Lease as remained. 
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entitled to the benefit of the new Lease, (Afart£>oad v. 
Turner and James v. Dean)(m), for the new Lease is not 
given to him, but the old Lease only, which is adeemed 
and gone. It is equally clear that a Testator ma]^ 
if he pleases, in the case of a Chattel Lease, give not 
only the actual Lease of which he is possessed at the 
making of his Will, but such renewed oj other Lease 
of the same Premises as he happens to be entitled to 
at the time of his death. In every case, therefore, 
where the Lease has been renewed by the Testator, 
after the making of his Will, the true inquiry is, whether 
it appears upon the Will to have been the Testator's 
intention that the Legatee should take, not merely 
the actual Lease if it subsisted at his death, but any 
renewed or other I^ase of the same Premises which he 
might then happen to be possessed of. Here the Tes* 
tator gives not the Lease, but the Manor and Hospital 
Lands which he held by Lease ; and if it is important 
to the decision of this Case, I should have thought it 
deserved a good deal of consideration, whether the 
words, which he held by Lease, were more than words 
of description, and whether a gift of his Manor and 
Hospital Lands was not a gift of his interest in his 
Manor and Hospital Lands ; and whether in the case of 
a real Chattel, as in the case of a personal Chattel, the 
Will is not to speak at the death ; and whether, there- 
fore, in effect, this is not a gift of such interest in his 
Manor and Hospital Lands as he should be possessed of 
at his death. I admit, however, that Rudstone v. 
Anderson (n), and Hone v. Medcraji (o), and Coppin 
V. Fernj/hough(p), are authorities that a general Gift 
of Lands where the Testator has a Chattel Interest 

(i») See Marwood v. Tur^ («) 2 Ves. 418. 
fier, 3 P. Wms. 163; James (0) i Bro. C. C. 261. 
V. Dean, 15 Ves. 838. (p) 2 Bro. C, C. 291. 



V. 
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IB prima facie a Gift of such interest in those Lands as ig-^i. 

the Testator was possessed of at the making of his ' * ' 
Will, and not as he should be possessed of at his Co leg 11 a vr 
iieath; but in Carie v. Carte (q). Lord Hardwicke 
appears to have expressed a different opinion ; as this 
Case, however, will not turn upon this point, it is not 
necessary to pursue it farther. This Testator directs 
the Trustees to whom he gives this Lease to renew it 
from time to time out of the Income of the Estate, and 
to stand and be possessed of the Premises during the 
present and all subsequent Terms therein, upon the 
Trusts mentioned. The subsequent Terms to which he 
expressly and literally lefers are subsequent Terms to 
be acquired by the Renewal of the Trustees ; but it 
might be difficult upon this expression to resist the 
inference, that this Testator, by a general Gift of his 
Manor and Hospital Lands, meant to give not the mere 
subsisting Term, the interest which he had at the 
making of his Will, but such renewed Term or Interest 
which should happen to exist at his death. Let it, 
however, be assumed that a Gift of the Testator's 
Manor and Hospital Lands is, primdfacie, a Gift of his 
Interest in those Lands at the making of his Will, and 
not at his death ; and that there is nothing in this Will 
to qualify that construction; then the question is, 
what was the Testator's interest in this Manor and 
Lands at the making of his Will ? By his Marriage 
Settlement in 1761, he had assigned this Leasehold in- 
terest to the same Trustees who are named in his Will 
upon Trust to renew the Lease from time to time, and 
to pay the surplus Rents and Profits to him for Life, 
with Remainder to the Sons of the Marriage, and if no 
Son of the Marriage then the Reversion to himself. At 

(^)3 Aik. 174. 
<i 3 



V. 
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1821. ^® tiDie of his Will there was no Son of the Marriage; 
' ^ but his Wife was living, and the Trusts of the SetUe- 

CoLEORAVE mentwere therefore subsisting. The Trustees bad per- 
mitted him to renew the Lease in his own name ; but 
though legally possessed of the Lease at the making of 
his Will, he was in Equity a Trustee for the purposes of 
the Settlement. The interest which at the making of 
his Will he substantially had in the Manor and Hospital 
Lands was an interest for his Life in the Rents and 
Profits during the subsisting and renewed Leases, 
subject to the charges of Renewal, with an absolute 
Title to such Lease as should happen to be subsisting at 
his death, in case he should die without leaving a 
Son. All the interest in the Manor and Hospital 
Lands which he could therefore dispose of by his Will, 
was this contingent right to the Lease which should hap- 
pen to be subsisting at his death, and this conting^ent 
right would pass by his Will upon the principle of Rudr 
stone ,▼• Anderson, and the other Cases before referred to. 

It is next argued on the part of the Defendant, that 
Mr. John Manby could not renew during his Life, and 
that his Assets ought not therefore to be answer^ 
able in respect of any future Renewal ; and the Cases of 
Richardson v. Moore, and Tardiffv. Robinson, are cited 
in that respect. I think it not material to inquire 
whether, in point of fact, Mr. Johfi Manby could or 
not renew. The Plaintiff actually renewed so as to 
make up the term of Twenty-one years, within a few 
days after Mr. John Manby^s death. By the terms of 
the Testator^ Will, the Rents and Profits of this Estate 
during Mr. John Manby^s Life were for the benefit of 
the Remainderman, to be subject to a deduction for the 
charges of Renewal ; and admitting that it was the fault 
of the Lessor, and not of Mr. John Manby, that the 



Mambt. 
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Renewal was not made during his Life, can I for that iSn. 

reason permit his Estate to retain what, according to the ' "^ ' 
intention of the Testator, belongs to the PlaintiflF, and Colegrave 
not to him? I cannot, however, bind Mr. John Manby^s 
Estate by the Amount of the Fine actually paid by the 
Plaintiff; it may have been, on his part, an improvi- 
dent payment. I shall refer it to the Master, to inquii*e 
what, on the 2d February i8ig, would have been a rea- 
sonable sum to be paid for the Renewal of the Lease 
for a further Term of Fourteen years ; and the Master 
mast inquire what deduction ought to be made from 
the amount of such Fine, in respect that the Testator 
died on the 5th January i8tg; and I shall reserve the 
consideration of Interest and Costs« 

The Decree was ; — 
'* This Court doth declare, that it was the duty of the 
Trustees to have received out of the annual Rents of 
the Premises in the Pleadings mentioned, held under 
the Warden of Meer Hospital, a sufficient Sum to pro- 
vide for the Renewal of the Premises : And this Court 

doth order that it be referred to Mr. , one of 

the Masters of this Court, to inquire what would have 
been a reasonable Sum to have been paid as a Fine for 
such Renewal of the Lease of the Premises, for a further 
term of Seven Years, provided it had been renewed on 
die 2d day of February 1812 : And it is ordered, that 
the Master do inquire what would have been a reason- 
able Sum to have been paid as a Fine on the 2d day of 
February 1819, for a like Renewal of the Lease for the 
further Term of Seven Years, provided it had been re" 
newed on such 2d day of February 1819 : And the said 
Master is to consider what would have been a reason- 
able Sum to have been deducted on account of the Tes- 
tator having died on the 5th of January 1819, before 

04 
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1821. 
colxgrave 

Manbt* 



the time for the aforesaid second Renewal : And it is 
ordered, that the same be deducted out of what the said 
Master shall find would have been reasonable Sums to 
have been paid for such Renewals : And in case the 
Defendant shall not admit Assets of the Testator John 
Manby to pay what shall be coming due on the said 
account, this Court doth order and decree, that she do 
come to an Account before the said Master for the said 
Testatoi'^s Personal Estate come to her hands, or to the 
hands of any other person or persons by her order, or 
for her use. And for better taking the said Accounts, 
and discovery of the Matters aforesaid, the Parties are 
to produce before the said Master all Books, Papers and 
Writings in their Custody or Power relating thereto, 
and are to be examined upon interrogatories as the said 
Master shall direct, who in taking of the said Accounts 
is to make unto the Parties all just allowances: And 
this Court doth reserve the consideration of Interest, 
and of all further directions, and the Costs of this Suit, 
until after the said Master shall have made his Report; 
and any of the Parties are to be at liberty to apply to 
this Court as there shall be occasion." 
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1821. 
HUNTER and others v. RICHARDSON. latb March. 

The Plaintiffs, three Assignees of a Bankrupt, filed Tfihe Defend- 

a Bill to compel the specific Performance of a Contract ^"^ ^* ^ S^^ 

for Sale of the Bankrupt's Real Estate. TiT/'"?^'' 

^ of the Plaintiffs 

toho hold a joint 
Two of the Plaintiffs had executed the Conveyance, o^^, though 

which had been delivered to the Defendant, who had not against the 

paid or accounted for the Money to the Solicitor under others, Court 

the Commission, who was the Brother of one of the ^^^^^^ ^f^^ ^ 

two, and had become insolvent. -^^^'^ ''^ '^' 



The Master reported that one of the two had verbally 
authorized the Solicitor to receive the Purchase Money 
from the Defendant. 

The VicC'Chancellor considered, that the payment by 
the Defendant being thus good against one of the Plain- 
tiffs at least, though bad as to the third, he could not 
in this Suit order the re-payment of the Money, and 
therefore dismissed the Bill, but without Costs, and 
without prejudice to a new Suit by the third Plaintiff. 



Suit for the 
Plaintiffs. 



COLSTON V. MORRIS. 1821. 

13th March. 
A LEGACY was given to a Father, on condition that * ^ 
he did not interfere with the education of his Daughter. 

On a Bill by the Father for the Legacy, the Court 
required from him Security to that effect, to be ap- 
proved by the Master, and directed the Costs of the 
Proceedings to be paid out of the Legacy. 
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\^iy ^ GREGORY V. LOCKYER. 

I5tb March. 

^ "^ ' 1 HE separate Estate of a Feme Covert was by the 
Quttre, whether Decree directed to be applied in payment of her Debts 
Uusbandhas a ^^ Funeral Expenses. The Husband having actually 
IV'f Fu al P^^ them, claimed before the Master to have the 
Expenses upon Money repaid by her Executor. 
htr separate 

Estate. The Vice-Chancellor made the Order, considering him- 

self as bound by the Decree ; but expressed a doubt 
whether, generally, the Husband has a right to throw the 
Wife's Funeral Expenses upon her separate Estate. 



1821. 
17th March. «.w^,^ «^^»,r»«, 

d — , . BIRLS V. BETTY. 

Where it is a ^ HUSBAND selling his Estate was advised by his 
^k"^ hT ^ f Friends to make a provision out of the Purchase Money 
shaU receive and ^^^ ^'® Wife. — He consented to settle 400 /. and applied 
be answerable ^^ ^^ Defendant, Bettt/, who refused to accept the Trust 
only fora Moiety y unless another Person were named with him, and the 
this Court does Trust Money divided between them, so that each should 
not extend the ]^ responsible for a Moiety only. This was accordingly 
^' done, and the Trust Money divided equally, by the 

direction of the Husband and Wife. The Trust Deed 
was however in the common form, and one of the Trus- 
tees becoming insolvent, the Wife, by her next Friend, 
filed this Bill, to charge the solvent Trustee with the 
whole sum. 

The Settlement was for the separate use of the Wife 
with the Remainder to the Children. 

The Vice'Chatictllor dismissed the Bill, with Costs, 
considering that the division of the Trust Money was 
u term in the creation of the Trust* 
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1821. 

HARVEY V. HARVEY. 17th March. 

^ .^ • 

1 HE Vice-ChanceUor, held, that a Creditor, who prores Creditor who 
before the Master, has generally no Costs. But that if pro^>es, may have 

bis proof is beneficial to the Estate, as where he saves . , ^. 

. special Circum* 

by it the expense of a Suit, and there are extraordinaiy j^^^^. 

Costs, the Court will give them on Petition. 




1821. 
EVANS V. TRIPP. I7tli March. 

V V ' 

1 HE Testator gave the Sum of 5,000 /. Three per Cent. If a Testator 
Consols, standing in his name* It being suggested that S*'^^ ^ ^^'^^ ** 
he had no such Stock, the Vice-chancellor referred it Stock standing in 
to the Master, to inquire whether he had at the making , ^1 « 
of his Will any such Stock ; or whether he had any other described nor any 
Stock, which he intended to pass by that description, other Stocky the 
The Master reported that he had no such Stock, nor Legacy fails. 
any other which he intended to pass ; but that he in- ^^ ^^^^ '^^ 

tended to buy such Stock, though he never did. *^ ^^ ^^ ^^^^^ 

to inquire what 

A . 1 m^ . Tk • 1 *N . « ^^^ Testator in- 

Aj^inst the Masters Report was cited Selwood v. tended as well 

MUdmay {a) ; and further, it was objected, that the refer- where there is a 

ence to the Master went too far. That it ought only to misdescription of 

have been referred to him to inquire whether the Testa- '^^ ^^^^ ^* ^f 

tor had any such Stock, or any other Stock ; not to ^^^ ^g^^^^- 

draw the conclusion whether he intended to pass any 

other Stock. 

The Vice-chancellor thought otherwise ; because 
possibly other circumstances than his mere Possession 

(fl) 3 Ves. 30. 
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of other Stock, might afford evidence of his intention to 
pass other Stock ; and he likened it to the case of a mis- 
LvANs description of a Legatee, where the Court always sends 
it to the Master to inquire who was intended. 




V, 

Tripp. 



Nothing passed by this Gift. A Gift of my grey 
Horse will pass a black Horse, which is not strictly grey, 
if it be found to have been the Testator's intention that 
it should pass by that description ; but if the Testatgr 
has no Horse, the Executor is not to buy a grey Horse. 



J^^- ^ ATTORNEY GENERAL v. LLOYD. 

30tb Marco. 

Where the pur- •*• ^^^ ^^^ ^^' ^^^^^^^^ Lloyd purchased Charity Lands, 
chaser of Charity with notice, and afterwards expended 2,000/. in build- 
Land^ tvith wo- ing two new Houses upon the Site. Upon an Infor- 
tice, expends mation originally being filed against him, and continued 
Money tn BuM- against his Devisees, restoration of the Land was about 
i'flJd ' Ea ii ^^^^ decreed, and the question was, whether any Com- 
toCompensationf pcnsation was to be made for the Money expended. 

Quare. 

The Counsel for the Attorney General consented to a 

Reference to the Master, upon the principle of Compen- 
sation by way of Lease, as had been done in former 
Cases where a Grant or Lease from the Trustees of the 
Charity had been avoided as a breach of Trust. 

The Vice-chancellor expressed a doubt, whether, with- 
out such Consent, the Order could be made. In the 
former cases referred to, the Title of the Defendant was 
good in Law, but bad in Equity, and there, the Attorney 
General coming for Equity must do Equity. In the 
present case, the Title of the Defendant was equally 
bad at Law and in Equity. 
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HICKS V. WRENCH and another. 

iiiLL filed by Trustees for the direction of the Court 
in the application of a Trust Fund. The dispute was 
between the two Defendants, whether one of them was 
illegitimate. The Master found he was legitimate. A 
question arose as to Costs. 

The Vice-Chancellor held, the other Defendant entitled 
to his Costs out of the Trust Fund, because he had 
made no claim before Suit, and because in Uie Suit he 
only said he did not know whether the Co-Defendant 
was or not legitimate. His conduct therefore had in 
no respect occasioned the expense of any proceeding, 
and being made a Party only for the protection of 
the Trustees, the whole Costs of the Suit must fall upon 
the Trust Fund. 



1821. 
aoth March. 

A Person made 
Party to a Suit 
onljl for Protec' 
tion of Trustees^ 

entitled to his 
Costs out of 

Trust Fund. 



CHAMPERNOWN v. SCOTT. 

A MOTION was made, that the Defendant might 
deliver up Books and Papers. The Defendant was a 
Solicitor, and insisted that he had a Lien upon them, 
and his Answer stated that he received them in his 
capacity of Steward of a Manor, and not as Solicitor. 

The Vice-Chancel lor held, that though a Solicitor had 
a lien upon all Papers delivered to him in that charac- 
ter, not only for professional business in the matter of 
the Papers, but for all professional business whilst they 
remained in his hands, yet, that he had no Lien, as 
Solicitor, on Papers which he received as Steward. 



1821. 
24th March. 

^ V ' 

Solicitor has a 
Lien on Papers 
delivered to him 
in that character^ 
for all Profes- 
sional BusinesSy 
but no Lien as 
a Solicitor on 
Papers delivered 
to him as 
Steward, 
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TURNER V. DOUBLEDAY. 

1821. 

> ^ ^^^ ' liiLL by the Residuary Legatee of B. for an Account 

Plaintiff' the ^^ ^® Estate of B. and also for an Account of the 

RcHdvary Le- Estate of A. of which B. was residuary Legatee. 

gatec o/B, who 

was Residuary jy^^ Vice-Chancellor held it no cause of Demurrer for 

^ . '^ '.„ multifariousness by the Executor of A. ; for though it 
wiflfy, tn one Bill, ^ , 

pray account of '^'^^ *"*® ^^^^ ^^ ^^^ ^^ concern with the Estate of B. 
both Estates* yet, that the Demand of the Plaintiff for the Estate of 

jB. necessarily involved this Account. 



o^lV" . EXETER COLLEGE v. ROWLAND. 

s8th March. 

^ V ' 

It is muUifa' Exeter College being the late Lay Rector of the 
riousjor Rector Parish in question, and entitled to the Great Tithes, and 

'^f/^^*^^!'* the Warden of the College being the Vicar, and entitled 
tn a Suit for the j & >=> ' 

Tithes respec' ^ ^^^ Small Tithes, the College and the Vicar joined 
tivefy due to as Plaintiffs in the Suit, praying, that the Defendants, 
thefn» occupiers in the Parish, might account to them for the 

Tithes respectively due to them. The Defendant de- 
murred for multifariousness. 

The Vice-Chancellor allowed the Demurrer* because 
the Plaintiffs prayed for an Account of the Tithes 
respectively due to them, which were distinct matters ; 
but observed, it might have been otherwise if the Plain- 
tiffs had alleged that they, together, were entitled to 
all the Tithes, and Jiad prayed a general Account. 
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1821. 
PIGGOTT V. WILLIAMS. aSth March. 



A SOLICITOR filed a Bill against his Client, to give' A SolkUar 

effect to a Security for Costs on a Copyhold Estate. J^^* ^ BUI fir 

Foreclosure of an 

Estate fledged 
This was a Cross Bill by the Client, alleging that ^^ ^ Security for 

nothing was due, and that the Estate ought to be re- Costs. Tke 

surrendered; for that the Costs claimed would have CiieniJUesa 

been avoided if the Solicitor had conducted himself Cross BUl^ al- 

with integrity, skiU and attention. ^S^^S '^ Costs 

demanded to have 

been occasioned 
To this Bill the Solicitor demurred, on the ground ^ neslieence 

that the claim of the Client against the Solicitor for andwant of skill; 

negligence or want of skill could only be tried in an Demurrer over- 

Action at Law. ruled on ground 



The Vice-Chancellor: — 
A Demurrer will hold only, where, if the matter 
alleged be taken as true, the Plaintiff has no title to 
relief. Taking the matter here charged to be true, the 
Plaintiff has a clear Title to restrain the Defendant 
from proceeding to enforce his Security against the 
Copyhold Estate, leaving the Plaintiff's demand for 
Damages unsatisfied. The course which the Cause 
would probably take, in this case, would be to retain 
this Bill until an Action for Damages were tried ; but 
there is here, taking the facts to be true, a clear case of 
equitable Set-off. 

Demurrer over-ruled. 



of equitable 
set-off. 
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3i8t March. GRANTLEY v. GARTHWAITE and others. 



"*/■ 



1Vk(m a Mas' A WILL gave a Leasehold Estate for Life, with Re- 

ttr is to raise mainder over, to the Defendant absolutely, and directed 

a charge by Sale ^he Tenant for Life to renew, with power to charge the 

or Mortgage, he p^^ , Mortgage. 
cannot compel 
Parties inte* 
rested to insure '^'he Tenant for Life did renew, and the Fine was 

a Life for better raised and paid by A.B.; but no actual Mortgage was 
security of made. The Tenant for Life was dead, and at the Hear- 

Mortgage, but j^g^ ^j^^ Vice-chancellor directed that the Fine should 

be raised by Sale or Mortgage. It appeared before the 
Master, that the Term now unexpired was held by a 
single Life, and that the Fine could not be raised by 
Mortgage only ; and the Master therefore approved of 
a proposal that the Defendants, by way of Security to 
the Mortgagee, should insure the Life upon which the 
Lease was held. One of the Defendants excepted to 
the JUas/er's Report in this respect; and the Vice-Chatir 
cellar held that the Defendant being absolutely entitled, 
if the Money could not be raised by Mortgage the 
Master must sell, and had no authority to enforce an 
Insurance. 



J8«i..^ ' JERVOISE v. CLARKE. 

4th April. 

Leases may be J- HE Testator directed his Estates to be sold. It was 
granted for the referred to the Master, to inquire whether it would be 
Sale of an Estate for the benefit of the Parties interested that Leases of 
w^i ^ ^ ^u ^^°^* under the Lands should be granted ; and the 

Master reported that it would be beneficial 
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The Vice-Chancellor doubted at first the propriety of 

this Reference and Report; but ultimately confirmed 

it, as the Leases were also to be sold, and were only Jbrvoise 

auxiliary to the Sale of the Estate . ^ ^* 

Clarke. 




ANON. 



1821. 
5th ApriL 



1 HE Defendant, a Trustee, admitted in his* Answer Rule, that 
that the Title Deeds of the Trust Estate were in his there must be 
Possession. Schedule before 

Court teiU order 

. yv» vroduciuM of 

The Plaintiff moved that he might deliver them into q^^ ^^j 

the Master^H Office. It was objected, that no Order papers applks 

should be made, because he had not set out a Schedule, ofdy in cases of 

and the Court could not know if its Order were com- Discaoerif. 

plied with. 

TheVlCE-CHANCELLOR: — 

This Rule applies only to Cases of Discovery. The 
common Form of a Decree is to produce, upon Oath, all 
Books, 8cc and the Court is in the constant habit of 
making interlocutory Orders to the same effect. 

Motion granted. 



STEVENS V. STEVENS. *^"- 

6th April; 

1 HIS was a Motion for a Reference to the Master, to Court will not 
inquire if a Suit instituted on behalf of an Infant was direct inquiry, 
for his benefit. whether Suit is 

beneficial to an 
Infant^ unless upon a strong case of no ben^t, or improper motive* 

Vol. VI. H 



9» 



i8ai. 

STBVBMa 

V. 
St&V9N8« 
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The Vice-Chancellor : — 
It is essential for the protection of Infants that Suits 
on their behalf should not be discouraged ; and such an 
Inquiry ought never to be directed unless there be 
a strong Case of no Benefit, or improper Motive. 

Motion refused. 



1821. 
6ib ApriL 

WAere Defend- 
ant makes ad* 
minions which 
trouM entitle 
Plainiifto De- 
creey you cannot 
for that reason 
wove/or parent 
of Money into 
Court. 



PEACHAM V. DAW. 

Bill against Defendant, insisting that Money claimed 
by her as a Gift from the Testator shortly before his 
Death, continued to be part of his Assets. 

The Plaintiff n^w moved that the Defendant migkl 
pay the Money into Court, on the ground that she ad- 
mitted circumstances in her Answer whieh made it 
clear that it was Part of the Testator's Assets. 

The Vicb-Chancellor : — 
Your proper course is in such a Case to set down tbo 
Cause on Bill and Answer. It is Matter of Decree. 

Motion refused. 



1821. 

lOth April. 



As to constmc' 
tion ofFi-iendly 
Sociely Act in 
case of Bank' 
rmptcy. 



ANON. 

A BENEVOLENT Society made an Order, that Stock, 
standing in the> Names of Three Trustees, should be 
sold, and the Produce re-invested in a different Stock. 

They all executed a Power of Attorney to a Broker 
to sell, which the acting Trustee remitted to him, and 
by the direction of the acting Trustee the Broker sold 
at different times, and paid the Produce at a Banker's in 



CASES IN CHANCERY. 

London^ into the joint Account of the acting Trustee 
and his Partner in Trade. 

The acting Trustee being a Bankrupt, this was a 
Petition in the matter of the Society, for payment of the 
Produce of the Stock by his Assignees. 

The Vke-Chancellor doubted whether the Petition 
ought not to have been entitled only in the Bankruptcy ; 
considering that the Act, Sec. lO^(a) making a Debt 
of this sort a primary demand upon the Bankrupt's 
Efllate, the demand must be enforced by Petition in 
Bankruptcy, in the ordinary course of the Adminis- 
tistioo of a Bankrupt's Estate. 

The Eighth Section/ which gives the Courts of 
Equity, &c. jurisdiction, does not apply to this Case* 
because this Case was not in contemplation in that 
section, and also not necessary to give such a Juris- 
diction ; and because it would be to give Jurisdiction 
in Bankruptcy to the Welsh Courts, and to the Courts 
of Session in Scotland. But considering, that unless 
the Act could be held to extend to cases of Bankruptcy, 
larger expenses would be thrown upon these Societiesi 
The Vice-chancellor thought the better way would be, 
as this point had not been before made, that the Petition 
should be entitled as well in the Bankruptcy as in the 
matter of the Society. 

It was then objected, that here the solvent Trustees 
might be liable, and therefore, no relief could be given 
under the Act. 

The Vice-chancellor :— 

In the absence of the other Trustees, I cannot enter 
into the consideration of their liability. I cannot hold, 

• (a) 33 Geo. III. cap. 54. 
H 2 




Amok. 
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1821. that these Societies should have no relief under this 

Act, where other Persons might be liable, without first 
ascertaining their Claims, by Bill against such Persons. 

Order made. 



Axon. 



1821. 
19th May. WEBB v. LORD SHAFTSBURY. 

Lafids toerc gm j^^^ ^^^^ Baronet, devised certain Estates to 

xeited in Trus- j^^^^j^ Arrowsmith, in Fee, upon Trust, to set, let and 
tees mTrvstf out , i- 1 u i-*. 1 

ofth Re ' t ^^^^S^ the same as he should think proper; and 

and PrqfitSf to ^^^ ^^ ^^® Rents and Profits, after certain Payments^ 
make certain pay- to place out and invest, in his Name, or in the Names of 
ments^ and lay the Testator's Daughter or Grand-daughter, the clear 
out the Surplus Surplus of the Rents and Profits of his Real Estate, 
upon or ^age ^^^ ^^ ^ y^^y ^f Mortgage on Real Estates, or on 
or Government -5 ^ ^ , . , , - 

Secnritu xvith a Government Securities, and to receive the Interest and 

•ciexo to Accumu' Dividends arising therefrom ; and place out and invest 
lation ; with a the same during the Lives of the Testator's Daughter and 
Bequest of such Grand-daughter, and the Life of the Survivor of them, 
Accumulations. ^^ ^j^^ jjj^^ ^^ ^^^ ^^her Real or Government SecuriUes; 

I E t t '- ^^ being his intention, Ihat during the Lives of his said 
iiguous to the Daughter and Grand-daughter, and the Life of the Sur- 
real Estate of the vivor of them, all the Rents and Profits of his said Real 
Testator tvasptr- Estate should accumulate for the Person or Persons 
mitted, under the thereinafter named. The Testator afterwards by his 

tZThl^edVhl ^'" d'«P^^^ ^f s^c*^ Accumulations. By a Decree in 

same to 'becon-^ ^^^ Cause the Trusts of the Will were directed to be 

sidered as per- called into execution. 

sonal property, 

• A Petition was now presented by Edward Jrrowsmilh, 
the Trustee, stating, that a sum of 111,818/. 2*. 10 d. 
Three per Cents, the amount of Accumulationsj was 
standing in the Name of the Accountant General, in 
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Trast, in the Cause ; and ftirther stating, that a large 1821. 

Estate of a Mr. Churchill, about to be sold, was con- 



tiguous to some of the Testator's Estates, and would Webb 
be convenient to be held therewith ; and it would be , *^' , 

very advantageous to the Persons who might be entitled Shaftsbury. 
to the Estates, that the Estate, (Mr. ChurchUF^ Estate,) 
should be purchased ; and therefore praying a Refer- 
ence to the Master, to inquire whether it would be for 
the benefit of all persons who might be entitled to the 
Estate of the Testator, and to the Accumulations, that 
Mr. Churchilts Estate should be purchased by the 
Petitioner, (in case Parliament should authorize the 
Investment of the Trust Funds in the purchase of Real 
Estates) and upon what Terms ; and in case the Master 
should be of opinion that it would be proper for the 
Petitioner to purchase the said Estate, then that he 
might inquire and state whether it would be for the 
benefit of the said Parties that an Act of Parliament 
should be applied for to enable the Petitioner to purchase 
the said Estate out of the said Accumulations. 

Mr. Wingfield, in support of the Petition, cited Ash* 
hurton V. Ashburton (a), and submitted that a Reference 
might be made ; and that if the Purchase was approved 
by the Master, an Order of the Court would be sufficient 
to enable the Trustee to purchase, without an Act of 
Parliament. 

The Vice-Chancellor : — 

I have Jurisdiction to make the Order, without the 
Act of Parliament ; for if the Estate be conveyed with 
a Declaration of Trust, that the character of the Personal 
Estate should remain unchanged, that in substance 
would be the Investment of the Accumulations iu Real 

(ff) 6 Ves. 6. 
H3 
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1831. 

Webb 

^. 
Lord 

SilAVTSBURT. 



Security. In the event of the Estate being purchased, 
it is proper to declare, generally, it shall be considered 
as Personal Estate, without saying until the Infant 
sbouM attain twenty-one, as at that period he might be 
a Lunatic, and other inconveniences. At twenty-one he 
may, if he pleases, consider it as Real Estate. 

The Order made was, — " That it be referred to Mr. 
Harvey, the Master, to whom these Causes stand re- 
ferred, to inquire whether it will be proper and for the 
benefit of all Persons who may be entitled to the 
Estates of the Testator, Sir John Webb, in the County 
of Dorset, and Town and County of the Town of Poole, 
and to the Accumulations thereof, that the Estate of 
William Churchill, Esq. in the Petition mentioned, 
should be purchased by the Petitioner, and upon what 
Terms. And in case the said Master shall be of opinion 
that it will be proper for the Petitioner to purchase the 
said Estate, then he is to inquire whetlier a good Title 
can be made thereto : And the said Master is to state 
the same^ with his Opinion thereon, to the Court. And 
after the said Master shall have made his Report, such 
further Order shall be made as shall be just. And this 
Court doth declare, that in the event of the Estate being 
purchased, the same is to be considered as Personal 
Estate." 



1822. 
19 & 25 May* 

Where the 
Plaintiff before 
Answer obtains 
an Injunction, 
and when the 

Answer is put in excepts to the same, he cannot move to refer the Exceptions 
iiistantcr. Counsels name must he signed to Exceptions, 



CANDLER V. PARTINGTON. 

J HE Plaintiff had obtained an Injunction before 
Answer; on the Answer coming in Exceptions were 
taken, and an Order was obtained to refer the Excep- 
tions imtanter. 
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Mr. Wakt^ld, for the Defendant, moved to discharge 
the Order, as being irregular ; and further objected, that 
the Exceptions were irregular, not being signed by 
Counsel, and ought therefore to be suppressed. 

Mr. Agar, contri, cited Yates v. Hardy, 6th December 
1820(a), contending, that in no case, except that cited, 
had it been held, that the Exceptions must be signed 
by Counsel ; the draft of the Exceptions was signed ; as 
to the other points, the practice is to refer Exceptions, 
in cases lil^e the present, instanter ; besides, any objection 
ttast be considered as waved, for the Defendant at- 
tended the Exceptions before the Master ; sixtytwo 
&ception3 were allowed ; and it is not till after the 
Mu$ter*s Report that this Motion is made. It is too 
late, therefore, to object any informality in the Ex- 
* eeptions. 

The VicE-CuANCBLtoB :— 

The Title of the Plaintiff to refer Exceptions instanter 
in Injunction causes, and so to deprive the Defendant 
-of his ordinary right to put in an Answer, at any time 
ifrithin eight days, without going before the Master, is 
given to him to protect him from delay, where he will 
obtain the Injunction upon the allowance of the Ex- 
ceptions. The same right of Reference instanter is 
given to the Defendant, where, by overruling the Excep- 
tions, he will dissolve the Injunction. But here the 
Plaintiff is in possession of the Injunction, and the spe- 
cial reason for the reference instanter, has no application 
to tlie present case, and the Order is therefore irregular, 
and must be discharged. Upon a former occasion, I 

(fl) The case was before tlie as stated. Mr. Fonhlanque ^m\ 
Vice- Chancellor. 1 have a MS. MuTreslove^ereiUe Counsel 
note iif that case, to the effect opposed on ^hat occasion. 

H4 
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thought as I now think, that although no Order cao be 
produced as the origin of the practice of signing the 
name of Counsel to Exceptions^ it is sufficient for its 
support that it is found to be established. Let the 
Plaintiff be at liberty to add to the Exceptions the name 
of the Counsel who signed the draft of the Exceptions. 



35th May. 



CRUIKSHANK v. ROBARTS. 

XhE late Mr. A. Robarts was one of the Executors of 
Lewis Cuthbert. He had been a Surety for Mr. Cuih* 
bert, and an Estate in Scotland was conveyed to him 
for his indemnity, with a Power of Sale. After the 
death of Mr. Cuthbert, Mr. RobarU sold the Estate, 
and then raised an Action of Multiple Poinding in 
Scotland for distribution of the surplus Produce. A De- 
cree was made for distribution accordingly^ and lurge 
Sums paid under it; but before final Distribution, it 
appeared probable, from the result of a Suit in the WeU 
Indies, that further demands might be made on Mr. 
Robarts, as Surety for Cuthbert, in respect of which he 
would be entitled to be repaid from the produce of the 
Scotch Estate, and he thereupon obtained an Order 
from the Court of Session to suspend ihe further dis- 
tribution under its Decree. 

The present Suit was instituted by one of the Cre- 
ditors who had been ranked under the Decree in Scot' 
land, for Satisfaction out of the greneral Personal Estate 
of Cuthbert, against the Executors of Mr. A. Robarts, 
who was dead. 

In the Answer of the Executors, they admitted they 
had a Balance in their hands, including the Produce 
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unapplied of the Scotch Estate, of 21,000 /. The present 
application was for the payment of that Sum into Court. 

When the Proceeding in Scotland was in activity, an 
Application to the same effect had been refused there. 

The Vice-Chancellor : — 

This Sum is not in the hands of these Defendants, 
as a part of the general Personal Estate of the Debtor. 
The Court of Session in Scotland being a Court of 
competent Jurisdiction, has assumed the distribution of 
this Fund, and has proceeded to Judgment upon it. 
This Court has no Authority to disturb the Bights of 
those who are declared entitled to it by the Decretal 
Order in Scotland ; and all further Proceedings with re- 
spect to this subject must be in the Court of Session there. 
If the forms of proceeding in the Court of Session in 
Scotland afforded no means of securing Property pend- 
ing litigation there, and it so happened that the Parties 
and the Property were found here, I think this Court, 
upon a Bill filed for the specific purpose of securing the 
Property pending the litigation in Scotland, might pro- 
bably find a principle which would sustain such a juris- 
diction. But that is not the nature of this Bill; and 
there is no reason to doubt that the Court of Session 
in Scotland has full power to protect and secure all 
Money which is the subject of Administration there. 
The only Order which I can make is for Payment into 
Court of such Sum as is admitted by the Answer of 
the Defendants to be part of the general Personal Estate 
of the Testator Cuthbert. 



1821. 



CaUIKSHANK 



ROBARTS. 
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i8si. 
tt6th May. WRIGHT v. HOWARD. 



After a Repli' THIS was an application by the Plaintiff to amend 

cation and Sub' iiis Bill after Replication, and a subpana to rejoin. 
pcma to rejoin^ 

tke Plaintiff can' -,, _-. _ 

. J,- The Vice-Chancellor: — 

not amend his 

Bill unless on a When a Plaintiff has put his Cause completely at ia- 

special applica- ^^q by i\^q suhpana to rejoin, he is not to be at liberty to 

tiony showing, expose the Defendant to further delay by amending his 

lT j'f Bill, without a special and sufficient cause. I have 
reasonable dta- ^ ^ 

genceonkispartf ^^^ ^^^ amendments which are proposed in the present 
he was not in a Bill; and although the Plaintiff does not mean to change 
condition to the principle of his Case, yet, in fact, the Bill is wholly 

apidif sooner* recast, and much additional matter introduced, and the 

Defendant will necessarily be obliged to answer at large, 
and the Suit will substantially re-commence after haying 
already endured for ten years. The Plaintiff does not 
allege that he has discovered any new matter which 
could not be introduced in an earlier stage of the Cause; 
but the Ppers having got into new hands, in conse- 
quence of the death of the original Plaintiff, the present 
Plaintiff, who claims with him, is advised that the best 
possible use has not been made of the old materials, 
and he desires therefore to re-form the case ; but the 
want of attention or diligence on the part of those 
who were formerly consulted by the original Plain- 
tiff, if such be really the case, can form no reason 
why the Defendant should be exposed to the mischief 
of the further protraction of this Suit. The oppor- 
tunity of further delay which is now sought ought 
never to be granted to a Plaintiff, unless he can make 
out, that with all reasonable diligence on his part, and 
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consequently on the part of those employed by him, 1821. 

he could not have been in a condition to bring forward * "" ' 

at an earlier period the matter of the proposed amend- Wright 
ments. This Motion must therefore be refused, with ^* 

Costs. HOWAJID. 



MOODIE V. BAINBRIDGE. 71b July. 



15 Y an Order made in this Cause on the 12th August ^ Legacy to 
1820, the Accountant General was directed to pay Mr. R* L. ^oas,byan 
H, Langlej/f or his personal Representative, the Sum of ^''^^ directed 

124/. 45. in respect of a Legacy bequeathed to him by ^ j-^^ , ^ .""* 
_. _- , .f, [ r« . , rV -r* T y hc dtcdf Icottng 

Dr. Fothergill, the Testator m the Cause. R. Langley an Executrix mui 

died, leaving his Widow his Executrix, and two other ttpo Executon ; 

Executors. A Power of Attorney from the surviving the Execntrix 

Executors to Messrs. A. and H. to receive the Legacy, ^^^9 leaving an 

was prepared in the usual way, and was executed by ^^^c^or\ the 

the surviving Executors, and returned to the Account- , - . ^' 

^ . , neral refused to 

ant General's OflSce, with the usual Evidence required, ^^^ Lesacu 

by the Accountant General, of the death of Mr. and under aPo-wer of 
Mrs. Ijangleif, and of the identity of the other Exe- Attorney from 
cutors. The Clerk, however, who prepares the checques^ ^^ surviving Co- 
objected to paying the Legacy without a discharge from ^^^ors of 
the Executor of Mrs. hangley, that being the Rule of ?; \ '''^\^'^ ^ 

the deceased Exc' 
Mr. Bickersteth observed upon the absurdity of the cuirix. On an 

Rule, and moved, that the Accountant General might application to the 

be directed to pay the Legacy to the survivmg Execu- ^*'"'*'» ^^ Order 

tors ; and the Vice-chancellor made the Order. a r ^f°^ 

' the LiCgacy to 

the surviving 

Executors. 
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[8?V MARSACK V. REEVES. 

7th July. 



A Motion t0 A GENTLEMAN of the Name of Marsack, eighty-two 

dissolve an In- Years of Age, had three Sons, between thirty and forty 

junctionrestrain- Years of Age, who being in want of Money borrowed 

ing an Action on ^^qq^i^ q{ ^^e Defendant, and gave a Bond to pay 

^ J ..f /i / 2,500 /• on the Death of their Father, provided one of 

fused^withCo^ts, r" ^ , ,, . ,. ^ 

suchcascheingan ^^ ^^ ^ons should survive him. 

exception to the 

general rule^thai The present Bill was filed to have the Bond delivered 

the Costs of a ^p^ upon Payment of the Principal Money, with Interest, 

motumfor an ^^^^ f^j. ^^ Injunction to restrain Proceedings at Law. 
Infunctian^ or to 

dissolve an In^ 

junction refused ^^ ex parte Injunction was obtained, on Payment of 

are Costs in the I9OOO /• and Interest, into Court. 



Cause. 



A Motion was now made, upon the coming in of the 
Answer, to dissolve the Injunction. 

Mr. Agar, and Mr. Newland, in support of the Motion, 
observed, there was no Fraud in the Transaction : That 
the Sons were of an age to judge for themselves : That 
mere inadequacy is not sufficient to set aside a Contract: 
That the principle and policy of the Rules laid down^ 
as to expectant Heirs and Reversions, have been ques- 
tioned : And that it was unconscientious in the Sons 
to run the chance of dying before their Father, and on 
his death to turn round upon the Purchaser ; treating 
the Bond as valid or invalid, according to circumstances, 
and as best suited their Interests. They cited Whalleif v. 
Whalley (a), and Shelly v. Nash (Jb). 

(a) 1 Mer. 436. (6) AntCy vol. iii. p. 232. 
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Mr. Heald, and Mr. Keene, contri. 

The Vice-Chancellor : — 
It has long been a settled principle of Courts of 
Equity, that those who deal with Persons who have 
no present Property, and only Expectations from Per- 
sons living, possess so much advants^e over those 
with whom they deal, that this Court will not permit 
a Party so dealing to recover, unless he has given the 
actual Value of the Thing which he has purchased. 
Some late Cases have extended this doctrine to Rever- 
sions (c) ; although Reversions are as much Property 
as Property in Possession. If any doubt belongs to 
this doctrine as applied to Reversions, it does not touch 
this Case, for this is a Case of mere Expectations : it is 
out of all question here that the Sum paid was not the 
actual Value of this Bond, and these Plaintiffs are 
therefore entitled to sustain the Injunction. 

Counsel for the Plaintiff: — 
The Motion being refused, we are entitled to the Costs. 

The Vice-Chancellor: — 
If the Defendant had succeeded in the Motion, the 
Costs would have been Costs in the Cause ; but having 
(ailed in the Motion, it admits of a different con- 
sideration. In a Case of Marshall v. Lloyd, which 
came on yesterday, I had occasion to consider the point ; 
and I desired the Registrar to ascertain the practice in 
sach cases. I have a Paper from Mr. Crofts, in which 
he states it to be the understanding of the Registrars 
and Clerks in Court, that on a Motion for an Injunction 
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(c) See Peacock v. Evans ^ 16 Ves. 51a; Gowland v. De 
Faria^ 17 Ves. so. 
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refused, and on a Motion to dissolve an Injunction 
refused, the Costs, as a general nile. are Costs in the 
Cause; but that on special occasions the Coart de- 
yiates from thatrule, and orders Costs to be paid by the 
Party that makes the Motion. 

Counsel for the Defendant: — 
Bills, like the present, are always considered » in effect, 
as Bills to redeem, and the Plaintiff pays the Costs of 
the Snit. 

The Vice-chancellor : — 
It is for that reason that I am disposed to give the 
Costs of this Motion to the Plaintiff. Unless specially 
given to the Plaintiff, the Defendant will receive them 
as Costs in the Cause ; but it is not reasonable that the 
Plaintiff should pay the Costs of a Motion improperly 
made by the Defendant. The Motion must be di»- 
missed, with Costs. 



1821. 
10th July. 



WAITE 17. WAITE. 

On a Petition, presented in this Cause, supported by 
Mr. Koe, the Vice-Chancellor held it to be a general Rule 
that Creditors and next of Kin, going in before a 
Master to establish their Claim as such, pay the Ex- 
penses of so doing ; but that if after having estaMished 
their Claims they are permitted to mix in the Cause as 
if they had been Parties, then in respect of such Pkh 
ceedings they may be entitled to their Costs. 
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ATTORNEY-GENERAL v. FELLOWS. 

jMR. Bell moved to restore a Cause under the follow- 1821. 

ing circumstances. On the Motion of the Defendant, *'th July. 

the Bill was dismissed for want of Prosecution. The 

Defendant's Solicitor had, two days before the Notice 

of the Motion to dismiss was served, instructed his 

Clerk in Court to file a Replication, which he had 

omitted to do. An Affidavit was made of this fact; 

and the Vice-Chancellor^ considering that it was 

by a slip that the Replication had not been filed, 

granted the Motional on the usual terms^ when a Cause 

is restored. 



3=K 



FOX V. WRIGHT. ^^^\ 

lllh July. 

1 HIS was a Bill to be reUeved from certain Pasi p a qiu 
ObU Bonds. The circumstances of the Case are men- Bonds ofVf.a 
tioned in the following Judgment : ywng Man^ put 

up toMolebyhim^ 
The Vice-Chancellor:— without reserve. 

The true effect of the Case of Shelley v. Nash is, that 
every Purchaser at a Sale by Auction of a Reversion 
is not necessarily bound to establish that he purchased 
at a full Price. That he may purchase under cir- 
cumstances which make it as equitable that he should 
have the benefit of his Bargain, without such proof, as 
if he had bought not a Reversion but an Estate in Pos- 
session. The question is, whether the present De- 
fendant purchased this Post Obit Bond under such cir- 
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i8ai. cumstances. The Particulars of Sale disclose^ that the 

Vendor was a young Man, about to raise a Sum of 
40,000 /. upon Post Obit Bonds, payable at the Death of 
his Father, and that the Sale of these Bonds was to take 
place without resenre, that is, without any bidding on 
his part. Those who attended this Auction, necessarily, 
therefore, knew that the Vendor was a young Man in 
distress ; that he was so much pressed for Money, that 
he undertook, with those who thought fit to be 
Bidders, that he would not have recourse to those 
precautions by which every provident Seller at an 
Auction protects himself against an inadequate Price ; 
and I have to ask myself^ in the language of the Case 
of Shelley v. Nash, whether it can be considered, that 
such a Vendor is not, in some sense, in the power of 
those who deal with him. And whether a Sale by 
Auction, under such circumstances, affords ikir Evidence 
of the Market Price. At all events, the question in 
this Cause is of too much importance to be decided 
incidentally, upon this Motion; and I must continue this 
Injunction till the hearing upon the terms of the Plains 
tiff bringing into Court the Auction Price, together with 
Interest, at Five per Cent, from the time of Payment. 



CASES IN CHANCERY. 



113 



£r parte LEARMOUTH in re WALKER. 



iSai. 
s6th Jaly. 



A PETITION was presented to set aside a Certificate. Judge*s Notes 
On a former Petition, ihe validity of the Certificate was not Evidence. 
directed to be tried at Law. 



Mr. Wingfield applied to the Vice-Chancellor to obtain 
the Notes of the Judge who had tried the Cause, not 
for the purpose of a new Trial, but in order that they 
might be used as Evidence of fiatcts which had transpired 
at the Trial. 

The Vicb-Chanckllor : — 

I cannot use the Judge's Notes as Evidence of such 
fiicts; they must be brought before the Court by 
Affidavit. 



HAYWOOD V. OVEY and another. 

1 HIS Cause now came on for further Directions, and 
a question arose as to Costs. 

The Bill was filed against the principal Obligor, and 
also against the Representatives of another Obligor, a 
mere Surety in a joint and separate Bond. The prin- 
cipal Obligor was insolvent, and so stated in the Bill. 

Mr. Cooper, on behalf of the principal Obligor, in- 
sistedy that as he was insolvent he ought not to have 
been made a Party to the Suit, and was entitled to his 
Costs ; and he cited Collins v. Griffiths (a), and Madox 
V. Jackson (b). 



(a) 3 P. Wms. 333. 
Vol. VI. 



(6) 3 Atk. 405, 



1821. 
7th August. 
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Mr. Horne, and Mr. Pepys, contri. 

The Vice-Chancellor : — 

The Case in Peere Williams, if it could be considered 
as furnishing the present Rule of the Court, does not 
profess to decide that the Obligee in a joint and several 
Bond may not sue both Obligors, but that he may, if 
he pleases, sue one only, as at Law. The Case in Atkyns 
is open to an observation of the same nature. The 
Defendant is not entitled to his Costs (a). 



1821. 
i8t & 3d Nov. 

If a Sum he 
reported due ^ and 
Exceptions are 
taken to the Re- 
port, the Money 
will notf on 
Motion, be order* 
ed to be paid 
into Court, 



CREAK V. CAPELL. 

1 HE Master reported a Sum of Money to be due 
from the Defendant to the Plaintiff. 

The Report was excepted to. 

Mr. Roupell moved that the Defendant might be ordered 
to pay into Court the Money reported due ; and cited 
Gordon v. Rothby (6), where, upon the Report, Money 
was ordered to be paid in ; and also Fox v. Macreath (c), 
where Money appeared due on the Parties Examina- 
tion, and the same was directed to be paid into Court ; 
but he acknowledged he had not been able to find any 
Case, where on a Report excepted to. Money had been 
ordered to be padd in. If, he observed, the Court thinks 
that the Exception to the Report prevents the Payment 
of the Money into Court, it may be right to direct 
the Exceptions to be at the Head of the Paper of 
Exceptions. 



(a) See the Cases on this 
subject, 2 Madd. Priu. and 
Pract. 193, 3d Ed. 



(b) 3 Ves. 572. 

(c) 1 Ves. jun. 69. 
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The Vice-Chancellor : — 
Where the Debt is ascertained, though the Court 
can only order payment by Decree, it will secure 
the Money in Court upon interlocutory application. 
Thus the Court will direct the payment of a Balance 
into the Name of the Accountant General, which the 
Defendant admits upon his Examination^ or in his 
Answer; and in like manner a Balance, reported to be 
due by the Master, after the Report is confirmed ; but, 
pending Exceptions to the Master's Report, the Balance 
is not considered to be ascertained. Where it is evi- 
dent that an Exception is taken merely for delay, the 
Party may make an Application to the Court for the 
immediate hearing of the Exception. 

Motion refused. 



-» 
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Creak 
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CAPEXiL. 



PARKER V. LEIGH. 

A BILL had been filed in the Court of Exchequer by 
Leigh, as Rector, claiming certain Tithe of Hay as due 
from Parker. Parker filed the present Cross Bill in 
this Court, praying a Discovery as to the Title of the 
Defendant to the Tithe. 

To this Bill, the Defendant put in the following De- 
murrer: ''The Defendant, by protestation, &c. doth 
demur, and for cause of Demurrer showeth that the 
Discovery sought by the said Complainant's Bill of 
Complaint, and Amendments thereof, as it appears by 
the said amended Bill, is sought for the purpose of 
aiding Ihe said Complainant's Defence to a suit insti- 
tuted in a Court of Equity, which has competent^Juris- 

I 2 
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1821. diction and Authority to compel the Discovery sought 

by the said Complainant's said amended Bill. And for 
further cause of Demurrer to the said Bill, this Defend- 
ant saith, that the said Complainant hath not in and 
by his said Bill made or stated such a case as doth or 
ought to entitle him to any Discovery from this Defend- 
ant in this Honourable Court; wherefore, and for divers 
other good causes of Demurrer appearing on the said 
Bill; this Defendant doth demur thereto, and prays the 
Judgment dT this Court, whether he should be com- 
pelled to make any further or other Answer thereto/' 

Mr. Fonblanque, and Mr. Spence, in support of the 
Demurrer: — 

A Bill of Discovery cannot be filed in this Court in 
aid of a Defence to a Bill filed in the Court of Exche- 
quer ; the Cross Bill ought to have been filed in the same 
Court where the Original Bill was filed ; many reasons 
of convenience require it should be so, in order that the 
same Court should have both Suits under its control. 

A Defendant to a Cross Bill is not bound to answer until 
an Answer has been given to the Original Bill ; but how 
ban this Court enforce an Answer to the Bill in the Exche- 
quer? In other respects it might be very inconven]ent(a). 
It has been held (fi) that a Cross Bill will not lie in 

(a) When a Cross Bill is distinction, perhaps, between 

filed in the same Court in Cross Bills praying Discovery 

which Original Bill is filed, the and Relief, and Cross Bills 

former may be advanced so as which pray Discovery qnly. 

to be heard with the latter. As to the latter Bills, it does 

and a Decree will be made in not seem of much importance 

both Causes; hot when the in 'which Court they are filed. 

Bills are filed in different {h) 1 Atk. 288; and see 

Codrts, that would hq im- Anon. 2 Vez. 451. 
practicable. There may be a 



The next day, the Vice-Chancelhr said he had spoken 
to the Lord Chancellor on the Subject, who concurred 
in opinion with him, that the Cross Bill might be filed 
in this Court. 

Demurrer overrule<^« 

13 ' 



M 'k I 
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this Court in aid of a Defence to a Suit in the Eccle- 1821. 

siastical Court. ' "^ ' 

Parxer 

Mr. Agar, contri:—' •• • 

A Cross Bill in this Court, in aid of a Defence to a Leigh. 
Suit in the Court of Exchequer, is frequently resQKted 
to, and it was never doubted that such a Bill could be 
filed. In this case too they cannot now put in such a 
Demurrer. It is too late ; for there was a Demurrer on 
another point, and leave was given to amend the BiiL 
and to that amended Bill they put in their Demurrer. 

The Vice-Chancellob : — 
It might be more convenient that the Cross Bill shocdd 
be filed in the same Court with the original Suit, but 
I have always considered the practice to be, that the 
Party has an option to file his Cross Bill in this Court 
The Case cited from Atkyns is distinguishable. The 
Ecclesiastical Court has the power to enforce Discovery 
in Suits instituted there; and does not therefore re- 
quire the aid of Courts of Equity. With respect to 
the difficulty suggested as to enforcing an Answer to the 
Original Bill before the Cross Bill is answered, I do not 
see much weight in it, because the Court in which the 
Cross Bill is filed, would take care that an Answer should 
be put in to the Original Bill before it enfojnced aa 
Answer to the Cross Bill According to. my present 
impression the Demurrer must be overruled ; but I will 
mention it again. 
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1821. 
. 6^ ^Q^' . MEREST V. JAMES. 

An Eqmtalte A QUESTION arose, on a Petition in this Cause, 
Estate TaU in whether, when one has an Equitable Estate Tail in a 
a CopykoU does Copyhold, with a Remainder expectant on such Estate 

' r^i "^^9 and the leccal Fee descends to him, the Equitable 
accesnoH of tie ° » ^ 

legal Fee. Estate Tail is merged in the latter, and the expectant 

Remainder defeated ? 

Mr. Bemfon contended that the equitable Estate Tail 
was merged in the legal Fee, and cited Challoner 
T. Mur/uUHa), Fletcher v. TolUtt(b), and PAi%s 
T. Brydges(c). 

Mr. Shadwell, and Mr. Sugden, contra : — 
Challoner v. Murhall proceeded on the principle that 
the Copyhold being extinct by the Enfranchisement^ if 
that did not operate as an Extinguishment of the Entail, 
it must exist for ever. Fletcher y. ToUett was decided 
under its peculiar circumstances^ the Court holding 
that a Decree after forty-six years should not be dis- 
turbed. Neither of those cases determines the point, 
' In Phillips V. Brydges (d), the Master of the Rolls says, 
" Another position was maintained in a latitude that 
would create infinite confusion ; that where there is in 
the same Person a legal and equitable Interest, the 
former absorbs the latter. I admit that where he has 

(a) 3 Ves. jun. 524. vol. 3, p. 39, which work Mr. 

(b) 5 Vet. 3. Butler terms ** A complete and 
(c)3 Ves. 130. SeealsooQ profound Treatise on the 'ab- 

this point, Dunn v. Green, struse Doctrine of Merger."^^ 

3?. Wms.Griiymtfv.Crrayfne, See Harg. and Butler's Cow 

1 Walk. Copyh. p. 9. 3d Edit. Litt 338. n. 4. last edit 

hy Vidal, and Mr. Preston's {d) 3 Ves. in p. ia6. 
Treatise on Conveyancing, 
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the same Interest in both, he ceases to have the equi- 
table Estate, and has the legal Estate, upon which this 
Court will not act, but leaves it to the rules of Law.. 
But it must be understood always with this restriction, 
that it holds only where the legal and equitable Estate 
are co-extensive and commensurate ; but I do not by 
any means admit, that where he has the whole legal 
Estate, and a partial equitable Estate, the latter sinks 
into the former, for it would be a disadvantage to 
him.'' In this case, then, are the legal and equitable 
Estates commensurate? Certainly not. Phillips v. 
Brydges therefore is an authority against the merger 
contended for. Estates Tail, upon an equitable con* 
struction of the statute de donis, never merge. 




Mr. BenyoHf in reply : — 

In this Court an Equitable Estate Tail is considered 
as equivalent to the Fee ; and is considered as co- 
extensive and commensurate with the legal Fee. 



The Vice-Chancellor held, that in order to operate a 
Merger, the equitable or legal Estate must be of the 
same quality, and that an Estate Tail or a Fee Simple 
were not of the same quality. 



mam 



JAMES HEARNE v. THOMAS WIQGINTON. 



1821. 
15th Nov. 



A QUESTION arose on the following Will, whether Testator gives 
the Plaintiff was, under the Bequest to him, entitled only ^ his Will 19 /. 
to the Residue of the Testator's Goods, or, whether toJ.U.andafter 

Mtmey in the Funds passed to him ? ^^> ^^^^ 

•^ ofceriamqfhis 

Goods to different Persons^ bequeathed to said J. H. thus : ** All my other 

Effects I wiato i. H. t^c. to he sold for his Benefit ;" held, that all the 

Residue of the Testator^s Property, including Money, S^c, passed to J. H. 

14 
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The Will was thus : — 



UXARNB 

V, 

cWie^INTOK. 



" I, George Legg, do will and bequeath as follows : — 
To Mary Heame, the Daughter of William and Sarah 
Heame, one feather-bed, bolster and pillow, two pair of 
sheets, one quilt ; and ditto, to Elizabeth Heame, 
Daughter of the said William and Sarah Hearne ; and 
to Thomas Wigginton, one feather-bed, two pair of 
blankets, two pair of sheets, one qiult ; and to 
James Heame, Brother of William and Elizabeth 
Hearne, the Sum of lo/. ; and to the aforesaid Mary 
and Elizabeth Heame the Sum of 25 /• each ; and 
to the aforesaid Thomas Wigginton the Sum of 25 /• 
And I do will and bequeath all my wearing Apparel to 
John Bowson, and 5 /• to apprentice him. And also to 
Rebecca Payne I do will and bequeath all the wearing 
Apparel of the late Mrs. Legg. And to (a) fVilliam^okd 
Sarah Heame two large table silver spoons, one silver 
cream jug, six tea spoons, one pair silver bucklesr. 
And all my other Effects I will to James Heame, Brother 
of William and Elizabeth Hearne, to be sold for his 
benefit. I do will and bequeath that the aforesaid 
Thomas Wigginton be my Executor at my decease, 
and that he does divide carefully what I have afore- 
mentioned to the several Persons; and that he does 
also have the management of my Funeral, and to see 
that I do lay by the side of my Wife. The Mark + of 

George Legg*^ 

The Bill was filed by the Plaintiff for an Account, 
considering himself as residuary Legatee, against the 
Defendant, as Executor of the Will. 

The Defendant, by his Answer, submitted, '' whether 
the Plaintiff is, or not, entitled, as residuary Legatee of 

(a) The Will is given verbatim from the Brief. 
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the Testatori to such Surplus, inasmuch as Defendant 
well knew, from the communication of the said Testator 
to Defendant, that the Testator did not intend, by his 
said Will, that the said Plaintiff should have, or be en- 
titled to, any other Residue than that of the Goods and 
Effects of the said Testator of the same nature and de- 
scription as those mentioned in the preceding part of his 
Will ; and that the Money possessed by the said Testator 
at the time of his Death was not intended to pass, and 
did not pass, by the Will of the said Testator ; but such 
Money, as this Defendant is advised and submits, 
according to the true meaning and construction of the 
said Will, does not belong to the said Plaintiff, but is 
the property of and belongs to the next of Kin of the 
said Testator/' 



l831. 
* V • 

Hearne 

V. 
WlOOIlTTON. 



Mr. Harrison, for the Plaintiff: — 
The words ''all other my Effects I will to James 
Heame/* did not mean Effects ejusdem generis with 
those before disposed of, but all his other Effects, in«- 
dading all his personal Property not before given. 



Mr. Home, and Mr. Ching, contra : — 
The words mean only Effects ejusdem generis, viz. 
Goods, and did not include Debts, and Monies the Tes- 
tator had in the Funds ; such Debts and Money belong 
to the next of Kin. He would hardly give this Legatee 
lo/. part of his personal Estate if he had meant to 
give him the whole. It is on that ground that an Ex- 
ecutor having a Legacy is held a Trustee of personal 
Estate undisposed of. None of the Cases are exactly 
like this, but several come very near to it. In Woods- 
combe V. Woodscombe (ft), the Bequest was *' all other 
Goods belonging to my Parsonage House;'' and it 

{b) 3P. Wms, 111. 
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1821. ^^ ^^I^' ^^^^ Money and Bonds in the Parsonage 

* "" ^ House did not pass. In Simewell v. Perkins (c), the 

Hearne Testator bequeathed " whatever I have or shall have 

at the time of my death, as Plate, 8ic. ;'' and it was 
held that Money and Notes did not pass. In Trcfford 
V. Berrige (d), the Bequest was of *' Goods and other 
things in his House ;" and Money vras held not to pass- 
In Rawlins v. Jennings {e), the word *' Effects ^ was held 
to mean Articles ejusdem generis with those previously 
mentioned. Here too, the Testator directs all his other 
Effects to be sold ; he could not mean that Monies and 
Securities for Money should be sold. 

The Vice-Chancellob : — 
This Case would have admitted of no Argument if 
in the Gift to James Hearne *' of all his other Effects,'' 
the Testator had not directed them to be sold for his 
Benefit. He had before given Money, as well as House- 
hold Furniture and Wearing Apparel ; and if the sense 
of the Word '' Effects '' were to be referred to his former 
expressions, it would comprehend Property generally. 
The real question is, whether a general residuary Gift 
is to be Umited and qualified to Property which is the 
subject of Sale, because the Testator has added, that his 
residuary Property is to be sold for the benefit of his 
residuary Legatee ? It is uncertain, at the making of the 
Will, what the Testator's Property may consist of at 
his death, and the direction to sell implies only a 
general intention on the part of the Testator that his 
residuary Property shall be converted or collected for 
the Benefit of his residuary Legatee. 

(c) a Atk. 103. (e) 13 Ves. 39. 

((0 1 Eq. Abr.201. 
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CURTEIS V. CANDLER. ^8^^, 

^^ 15th Nov, • 
\JN a Suit by a Trustee, for the execution of the Trust * v ' 

under the direction of the Court, a Question arose as J Trustee 

to Ae Costs of the Plaintiff. «««*«V ^^ ^j- 

rectian and tii- 

The Vice-Chancbllor :— ^ *^ ^^ ^. 

,., ,, inn.*,, J OiMTf , « to the 

Let it be supposed that the Trustee had been made ^g^cutian of his 

a Co-Defendant, and had expressed his readiness to act Trusty isywhethtr 

as the Court should direct; admitting that, on being Plainiif or De^ 

applied to by the Plaintiff, he had declined to execute fendanty entiikd 

the Trust without the direction and indemnity of the *^ *** ^^'' » 

Court— Would the Court in such a case have said that the **^' ^^ ^' 
—, reouired to be 

Tmstee was not justified in thus seeking the protection ^^ , , . 

of the Court, and that he ought therefore to pay the regponsMUty 

Costs of a Suit which he had improperly occasioned? and the motive of 

I think not; and that so far from it, the Court would in the Trustee is ob- 

that case have given to this Trustee the Costs of the vtbti^ vexatious. 

Salt. It is a general principle, that a Trustee has a 

right to the protection of the Court in the execution of 

his Trust; there are exceptions where the act required 

to be done leads to no responsibility, and the motive 

of the Trustee is obviously vexatious. 

If this Tmstee would have been entitled to the asirist- 
ance of the Court as a Defendant, I cannot deny hh^ 
that assistance because he asks it as Plaintiff. It muilt 
be remembered, that it is for the advantage of those who 
make the objection, that he should rather be Plaintiff 
than Defendant. To have made him a Defendant would 
have considerably increased the Costs of the Suit, which 
must fall upon the Trust Fund, to the residue of which 
those who make the objection are entitled. 
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PRENDEROAST and another v. DEVEY and others. 

1 HIS was a Bill by Sureties, to restrain an Action 
against them upon a Surety Bond, and to have the 
Bond delivered up, upon the ground, that the Creditors 
had given time to the principal Debtors without the 
Sureties consent* Upon the Cause coming on in Hilary 
Term last, it viras suggested, that the merits would be 
tried at Law, upon a Demurrer to the Plea of the Defend- 
ants there (the Plaintiffs in Equity), who had, amongst 
other Pleas in Bar, pleaded the instrument allied to 
be a Discharge of their Liability, and the Cause stood 



over. 



The Demurrer at Law being allowed, and the Plea 
overruled by the Court of K. B., the Cause was now 
put again in the Paper. 

The facts appearing in the Pleadings, and by a further 
statement agreed upon between the Parties at the re- 
quest of the Court, were these : 

In September 1818, the Plaintiffs, as Sureties for 
two Persons of the name of Prendergast, Coal Mer- 
chants, became bound to the Defendants, who supplied 
the Prendergasts vnth Coals wholesale, in a Penalty, 
conditioned to be void if the Plaintiffs should within 
one Month after Demand on them pay such Balance or 
sum of Money not exceeding 500 /. as should become 
due to the Defendants upon Settlement of Accounts 
between them and the Prendergasts. 

In June i8ig, it being alleged a Balance of l,ogg/. 
was 4uQ from the Prendergasts to the Defendants, the 
latter, without communicating with the Plaiiitiffs, took 



CASES IN CHANCERY. 



from the Prefidergasts a Warrant of Attorney for the 
Amount, with a stay of Execution if they Ishould dis- 
charge the Debt by Instalments of loo/. a Month, and-P*^^^^g^^i^ 
^« j^iu..u "D^^ a: i.^ : r^_ i.i i.-.i^ ^ and anotner* . 




on default. Execution was to issue for the whole. 






The first Instalment under the Warrant of Attorney Devet 
having fallen due on the 2i8t of July, and not being and others, 
paid, the Defendants, on the 7th of August following, 
made a demand on the Plaintiffs according to the terms 
of the Bond, and in the succeeding Michaelmas Term 
brought the present Action, which the Bill sought to 
restrain. 

Mr. Wilson, and Mr. Roots, for the Plaintiffs, relied 
upon the known principle, that a Creditor dealing with 
the Debtor without the concurrence of the Surety 
released the latter, and cited Rees v. Berrington (a), 
and Boultbee v. Stubbs (6). 

Mr. Hart, and Mr. Rose, for the Defendants, not dis- 
puting the general principle, insisted that the merits of 
the Case had been already fully gone into at Law ; but 
it being stated from Notes of what passed at Law, that the 
Judgment of the Court there had proceeded in a great 
d^ree upon technical Grounds, they then submitted, 
that as by the Condition of the Bond the Plaintiffs 
were only to pay within a Month after Demand made 
on them, it must be understood, that until Demand upon 
them the Creditors might make such terms with the 
Debtors as they thought proper, provided, when the 
Demand was made, there was nothing to interfere with 
the Sureties recourse back to the principal Debtors. 

The Vice-chancellor expressed his Opinion that -ihe 
Warrant of Attorney certainly gave time, which mi^t 

(a) 2 Yes. jun.540. (6) 18 Ves. 20. 
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ig^i, have discharged the Sureties if they had been affected 

' '' by it ; but that here the Sureties liability not arising till 

PaENDBROAST Demand, and previous to the Demand default having 

been actually made by the Debtors, so that Execution 

Dev£y ^ght have instantly issued for the whole debt, the 

and others. Agreement made by the Warrant of Attorney was at 

an end, and the Defendants were no ways injured, as 
there was nothing to interfere with their immediate 
recourse to the principal Debtors. 

The Plaintiffs Counsel then pressed upon the Court, 
that although the Sureties were to have a Month after 
demand to pay in, yet the substantial Agreement was, 
that they were to guarantee the Creditors from Loss by 
the Prendergasts, and therefore the character of Sureties, 
and of course the rights of Sureties, belonged to them 
equally from the date of the Bond, whether demand was 
made on them or not ; or if otherwise, still, that as the 
time of making the Demand was entirely in the option 
of the Creditors, it was unjust they should be permitted, 
while withholding it, to deal with the Debtors as they 
thought proper, until the Sureties recourse to the 
Debtors might be defeated in effect, although not legally 
gone : but His Honor thought the teims of the Engage* 
ment, though singular and improvident, bound him to the 
construction be had put upon it, and dismissed the Bill* 
He did not, however give Costs, because the point, that 
at the time the Demand was made on the Sureties the 
Agreement for time made in the Warrant of Attorney 
was at an end, had not be^n made, either in the Answer, 
or raised by the Defendants at Law, which point he de- 
clared was the fact upon which his Judgment entirely 
tested. 
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ORD V. NOEL. ,;^«i-^ 

1 HIS was a Petition for leave to file a Supplemental To entitle a 

Bill in the nature of a Bill of Review. The circum- party ioJUe a 

stances of the Case are mentioned in the Judgment. SvpplementalBiU 

in the nature of 

The Vice-Chancellob :— f BUlof Review, 

it is necessory 
In this Case, the Plaintiff being the Purchaser at a f^ ^^^ ^^^ 

Sale by Auction of a certain Estate, conveyed by the Matter should be 
Defendant, Mr. Middleton Noel, to the other Defendants, duewered after 
the Trustees, for the purposes of Sale and Payment of ^^ Decree, or at 
Debts, filed his Bill to compel a specific Performance ^^ after the 

of the Contract The Plaintiff in his Bill suggested, ,^ , \ 

could naive been 
that the Defendants pretended that the Contract ought ,-„/|Y)(itfcrrf into 

not to be performed because the Premises were sold in i^c Cause; and 

one Lot, and the Auctioneer had no authority for that the Matter 

parpose; and the Bill chained that the Auctioneer should not onfy 

had full authority to sell in one Lot ; and that all the ^ ^^' ^ *^" 

Defendants, until the filing of the BiU, treated the Con- *^} and such, 

,. _ , , T . ^ , , ^.,1 as if unansxoered 

tiact as a valid and subsisting Contract; and the Bill ^^ .^ of fact 

set forth, amongst other things, a Letter from the De- xoould dearly en- 

f(Hidant, Mr. M. Noel, to the Plaintiff, requesting, as a title the Plaintiff 

matter of favour and kindness, that the Plaintiff would to a Decree, or 

give up the Contract «wmi« raise a 

question of so 

The Defendant, Mr. M. Noel, in his Answer, insisted ^^^cultvas to 
that the Contract ought not to be performed, because ^ ^^^^ subject 
the Sale was advertised to be made in ten Lots, and of Judgment in 
was actually made in one Lot, without any previous a Cause. 
notice to that effect, and when no person was present, 
except the Plaintiff, who was able or willing to bid for 
the same in one Lot: and he also insisted that the 
Aactioaeer had not authority to sdl in one Lot. 
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1831. It is unnecessary to refer further to the Answers of 

the Defendants, the Trustees, than that they expressed 
themselves ready to act as the Court should direct. 

At the hearing of the Cause on the 8th March 1820, a 
doubt occurred, whether Messrs. Coutts and Co. had not 
such an interest in the question as made them necessary 
Parties to the Suit ; and the Cause stood over with a 
view to inquiry upon that head. It was afterwards stated 
to the Court, as a fact admitted by both Parties, that 
Messrs. Coutts and Co. had released their interest in the 
Estate. And the Cause was finally heard on the 6th and 
7th Dec. 1820. 

It appeared by the evidence on the part of the Plain- 
tiff that the Sale was advertised to be made in ten Lots. 
That on the morning of the Sale, Sir Gerard Noel, the 
Father of Mr. 3f. Noel, appeared at the place of Sale, and 
publicly forbad the same ; insisting that the Trustees, 
under whom the Auctioneer acted, had no right of Sale. 

That the Auctioneer afterwards attempted a Sale by 
Lots, according to the Advertisement, but could find no 
Bidders, and therefore determined, in concurrence with 
the Clerk of the Solicitor to the Trustees, to put it up for 
Sale in one Lot, and that the Plaintiff was the only Bidder. 
And this Clerk to the Solicitor stated in his evidence, 
as the reason for his concurring in this Sale, under these 
circumstances, that the Trustees were extremely desirous 
of realizing the Property for the benefit of the Creditors, 
without loss of time, and even at a sacrifice. I was of 
opinion that there was so much improvidence on the 
part of the Agents of the Trustees, in proceeding to a 
Sale under the circumstances stated, that this Court 
would not lend its assistance to the performance of the 
Coatract, to the prejudice of Mr. M. Noel, the cestui que 
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Tfttsty wlio was entitled to the surploa produoe of the 
Sale, after the Creditora were paid; and I diamisaed die 
Bill. 

The present proceeding is a Petition on the part of 
the Plaintiff, that he may be at liberty to file a Supple- 
mental Bill, in the nature of a Bill of Review, in order 
to bring before the Court new matter, which, he insists, 
would have, entitled him to a Decree, according to the 
prayer of the Bill, if it had made part of the Cause at 
the original hearing. 

The new matter consists of certain Deeds, to which 
Mr. M. Noel, and the Trustees, and other Persons, wtsTe 
Parties. And it may be stated, as the material effect 
of those Deeds, that being made for general purposes^ 
they refer to the Sale to the Plaintiff, and treat it as a 
taKd and subsisting Contract 

The Petition alleges, and the Affidavits of the Plain- 
tiff, hia Solicitor and Agent, support that allegation, 
that they respectively were ignorant of the contents of 
those Deeds until after the Cause was first called on to 
be heard. 



I pvesume, though it does not distinctly appear, that 
tfaay became acquainted with the particular nature of 
those Deeds in the interval between the first and second 
time of the Cause being called on. 

The Petition^ supported by the Affidavit of the 
Plaintiff, as to bis belief, alleges, that at the respective 
times of the execution of these Deeds Mr. M. Noel 
was informed of all or most of the circumstances 
attending the Sale in question. And the Petition insists, 
Aat Mr. M. Noel, having thus dealt with this Contract 
in the Deeds referred to, with a knowledge of the cir- 

Vol. VI. K 
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i6ai. cumstances of the Sale, is not at liberty to dispute the 

' Plaintiff's claim to a specific Performance ; and the 

^^^ Petition therefore prays that the Plaintiff may be at 

* liberty to file a Supplemental Bill, in the nature of 

a Bill of Review, to introduce those new facts. It is to 
be observed, that neither the Petition nor the Affidavit 
affirm that Mr. M. Noel's knowledge of the circum- 
stances of the Sale, at the respective times when it 
appears that these Deeds were executed^ is a new 
discovery. 

The only new discovered fact is the existence of the 
Deeds. 

In order to entitle a Party to file a Supplemental Bill 
in the nature of a Bill of Review, it.is necessary that 
the new matter should be discovered after the Decree, 
or at least after the time when it could have been intro- 
duced into the Cause. Because a Party is not to be 
permitted to amend his Case after the hearing, in respect 
of matter which was before in his power. 

If this Plaintiff had applied after he had discovered 
the contents of these Deeds, and before the Cause was 
finally heard, to have the benefit of this discovery at the 
hearing, I think the Court would have then found the 
means to render him that Justice. 

It is probable that neither he nor his advisei^s at that 
time entertained the same sense of the importance of 
these Deeds; but I will not in this Case press this 
point to the extent of stating that the present Applica- 
tion is therefore too late. 

It is not enough that the Matter should be new ; it 
must also be material. 
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w 

The sense which is to be given here to the word mate- i8si« 

rial is of the highest importance ; and the true Rule is, ' 
I think, to be collected from the Case of Norris v. Le. ^*** 

Neve (a). 



- The new Matter must be such as if unanswered in 
point of fact would either clearly entitle the Plaintiff 
to a Decree, or would raise a Case of so mueh nicety 
and difficulty, as to be a fit subject of Judgment in a 
Cause* 

The new Matter here is, that Mr. Noel has in his deal- 
ings and deeds between him and his Trustees and other 
Persons, treated the Contract with the Plaintiff as valid 
and subsisting. At first sight it is not obvious how it 
is to be considered that these dealings and deeds, to 
which the Plaintiff was neither party nor privy, can give 
the Plaintiff a Title against Mr. M . NoeL 

I apprehend, however, that the Argument of the Plain- 
tiff is to this effect : that Mr. M. Noel has by his dealings 
and deeds with his Trustees given them a right to insist 
that the Contract with the Plaintiff shall be performed. 
That the Trustees have an Interest in the performance of 
this Contract, because they are subject to an Action at 
Law for the non-performance of it; and inasmuch as the 
Trustees have both a right and interest in the perform- 
ance of this Contract, therefore Mr* M. Noel cannot 
resist the Plaintiff's Claim to the performance of it, 
though the Plaintiff has, personally, no Title to that per* 
formance — I cannot follow this reasoning — If the Trus- 
tees have both right and interest to compel the perform- 
ance of this Contract by Mr. M^ Noel, they must judge 
for themselves whether they will assert that right* 

(a) 3 Atk. 26. 
K 2 . 



V* 

NOBIi. 
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i8si. They are Parties to this Suit^ and in their Answers assett 
^ ' no soch right, and it cannot be permitted to the Plain* 
^^^ tiff to raise the question for them. 

V. 

NOBL. 

It is said that Messrs. Coutts and Co. the other Parties 
to these Deeds, also acquired an Interest in the Plain- 
tiff's Contract, which entitled them to insist upon its 
performance : I answer, first, I must take it ibr granted 
that whatever Interest these Deeds gave to Messn^ 
CotUts and Co. they have since released it ; because both 
Plaintiff and Defendant have admitted that they were 
now no necessary Parties to this Suit. If they had liot 
released the Interest in the Contract which these Deeds 
may be supposed to have given to them, and had been 
Parties to the Suit, and had not insisted upon that In* 
terest, could tiie Plaintiff have raised the question for 
them? Suppose they had been Parties to the Suit> «id 
had thought it for their advantage not only to wave any 
right which they had to insist upon the Contract, but 
to join with Mr. 3f. Noel in his resistanceto the Con- 
tracti could the Plaintiff have raised the question against 
them ? The more it is examined, the more it will be 
found that these newly-discovered deeds and dealings 
with third Persons, in which the Plaintiff was neither 
Party nor Privy, cannot be material to the Plaintiff*^ 
Case, and cannot affect the Decree. 

I am therefore bound to dismiss this Petition j and 
I must dismiss it with Costs. 
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NEWDIGATE and another v. HELPS. ,\?"* 

17U1 Dee» 



1 His was a Bill, calling upon the Court to compel a A BiU, to com^ 
Hector to resign his living in fayoar of one of the P^^ « Rector to 
Plaintiffs, in pursuance of a Covenant to that effect, ^^'^ ^^ f^^^ 
which the Rector entered into upon being presented. ^ ^^ ^"^^^ 
The Patron joined as Plaintiff in the Suit. Covenant fyr 

that purpose^ 
The Vice-Chan CELLOR :— entered into token 

This is a Case of the first impression. In mattere of '^^ ^^*^^ *^' 
real Property, or Property which partakes of realty, j. ' 
this Court exercises its authority to put a Purchaser in 
the actual possession of the subject of his Purchase, 
eonstdering that damages for the non-performance of 
the Contract, which are all that the Law can give, 
are not always an adequate Compensation. It is 
iigaed, that the present Case is within that principle. 

The Right of Presentation to a living is mere matter 
of Property, but the actual possession of a Living is not 
a mere matter of Property, but depends upon the dis- 
cretion of the Ordinary. 

The Ordinary has an important duty to ezercisCi first 
in the acceptance of a proffered Resignatieii-, and next 
in the acceptance of a new Presentee. 

Over the Ordinary, ihui Coofi ha»na Jtuiadictioii ; nor 
Inethis Court the power ta enter into those considerah 
ttans which may fitly iaduoe the Ordiaary to lefuse the 
Snirender of the Defendaal^ or tbe SVesentation of the 
Pbintiff. 




Newdioate 
Helps. 
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For these reasons the Court has no means of aecuring 
to the Plaintiff the possession of the Living, and no 
means of determining his fitness for that possessicm* 

I am of opinion, therefore, that a Court of Equi^ 
ought not in any manner to interfere in the execution 
of such a Contract, and that the Parties must be left to 
seek in a Court of Law such redress as they may be 
entitled to. 

« • 
I give no opinion whether in this Case there be a legal 
remedy. 



l831. 

i8th Dec. 

Where an 
Estate i$ devised 
in Trust for two 
Daughters/or 
life^ with Re- 
maimders in each 
Moiety for their 
Children at 
T^oenty-one^ 
and a Power of 
Sale is given to 
the Trustees, the 
Power of Sale 
subsists^ though 
one Daughter is 
dead, and her 
Children have at' 
tamed Twenty" 

one* 



TROWER V. KNIGHTLEY. 

IHIS was a Bill for the specific Performance of 
a Contract for Sale, the Master having reported in 
favour of the Title, the Defendant took Exceptions to 
his Report. The Sale was made to the Defendant by 
Trustees, under a Power to sell in a Will. The Estate 
in question was devised to the Trustees in Fee, in Trust 
as to one Moiety for the Devisor's Daughter A, for Lifef 
with Remainder for her Children at twenty-one ; and in 
Trust, as to the other Moiety, for his Daughter B. for 
Life, with Remainder for her Children at twenty-one. 
The Power to sell was given to the Trustees for the time 
being, during the continuance of the Trust 

The Daughter A. was dead, and her Children had 
attained twenty-one; they were all desirous that the 
Sale should be eflfected, but the Purchaser, Sir Charles 
Knighiley, insisted that the Power of Sale was gone, 
and that the infant Children of B. would not be bound 
by it. 
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The Vice-chancellor held, that the Trust, as to one 

Moiety, necessarily continued until the Children of B. 

attained twenty-one, for all purposes ; and that if the Trower 

Children of A. could call for a present Conveyance of ^ 
- . _ _ . , , _ . r^ n , . . T^ Knightley. 

their Moiety, it would have the ettect of depnvmg J3. 

and her Children of the Benefit of the Power of Sale, 

and also of the Leasing Power given to the Trustee ; for 

that an undivided Moiety could not advantageously be 

sold or leased ; and that the Testator must have meant 

to continue those Powers of Ownership to the Trustees 

until there were Owners competent to deal with the 

whole Estate. 



END Of PART I. 
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JONES V. BROMLEY. . ^'^^ ' • 

14th November. 

Randall JONES, by his Wm, dated the 2d J Testator 
August 1816, after giving to his Wife, Martha Jones, haxnng devised 
one of the Defendants, all his Household Goods and his pr^rty m 
Furniture, Plate, linen, and China, for her own use, ^r^^for his wife 
bequeathed unto the Defendants, J. Bromley, J. Wil^ t^^^^^n 
Bams, and R. Pearce, (whom he made his Executors,) ^^ ^^^ should 
their executors, and administrators, all the Residue of his n^YJIer directly. 
Estate and Effects, (consisting of Money in the Funds, nor indirectly, 
and other Personal Property,) in Trust, after payment heep or have any 
of his Debts, to permit and suffer his Wife, Martha concern or w- 

Jones, to receive and take the Interest, Dividends, and ^'^^. ** ^ /!!,! 
-^ , or iicensed rK* 

Profits, of his Funded and other Property, during her ^^^^^ House 
natural life, if she should so long continue a Widow, or any other 

kind of business ; 
Meld, thai the keeping and taking care of a Public House belong* 
ing to other Persons, as their Servant^ and at regular wages, and f'n 
ike Frqfits or Emoluments of which she had no interest, was not such a 
Breach of the Condition as to create a forfeiture, 

L 
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1831. and should^ during that time, neither directly nor indi- 

* =v ' rectly keep, or have any concern or interest in a Public 

Jones or Licensed Victualling House, or any other kind of 

Bromlkt Business ; and after the Decease of his Wife, or Inter- 
marriage, or her entering into or keeping, or having any 
concern or interest whatsoever, either directly or indi- 
rectly, in any Public or Victualling House, or other 
Business, or any of those events, upon Trust, to sell the 
Trust Property, and after payment of certain Legacies, 
to divide the Residue among all the Testator's next of 
Kin, except John Jones the younger, to whom he had 
given a Legacy. 

The Testator died in May, 1818, leaving his Widow, 
Martha Jones, him surviving. 

The Bill filed by the Legatees, and next of Kin of the 
Testator, against his Widow and Executors, among other 
things, stated, that since the Death of the Testator, his 
Widow, Martha Jones, had become or been concerned 
and interested in a Public or Licensed Victualling 
House; and that from the month of September 1818, 
^ after the Testator's decease, until the month of June 

i8ig, had kept the Public or Licensed Victualling 
House, called the Roman Eagle, at Deptford, and in- 
sisted that thereupon the said Trust property, after 
payment of the several Legacies, became divisible be- 
tween the Plaintiffs, John Jones the elder, and Edipard 
Jones, as the Brothers and next of Elin of the said 
Testator. The Prayer of the BiU was for the usoal 
accounts of the Testator's property ; kdA that it might 
be declared, that in the events which have happened^ 
. the Plaintiffs, John Jones the younger, John Edwetrds, 
and Robert Evans, were become entitled to be paid the 
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several Legacies given to them respectively by the Tes- jg^u 

tator's Will, and that the same might be decreed to be ' ^ ' 

paid to them accordingly ; and that it might also be Jones 

declared, that the Plaintiffs, John Jones the elder, and Bromlev 
Edward Jones, as the Brothers and next of Kin of the 
Testator, were entitled severally to their Legacies, and 
to have the Residue of the Testator's Estate paid to and 
divided between them; and that the same might be 
decreed accordingly. 

The Defendant, Martha Jones, by her Answer, stated, 
tfant the Testator carried on the Trade or Business 
of a Publican, at and for some time previous to his 
Death; but such business was chiefly managed and 
conducted by her ; and that having had such expe- 
rience in carrying on the business of a Publican, and 
being desirous of having employment, she, after the 
Testator's Death, and in the Summer of 1818, applied to 
Messrs* Taylor and Co., Brewers, who are the owners 
aad Proprietors of several Public Houses, and stated her 
desire to be employed as their Servant, in keeping open 
and taking care of any Public House belonging to them 
and remaining unoccupied, until they could procure a re- 
gular Tenaht. That in October 1818, Messrs. Taylor and 
Co., in consequence of that application, sent to the De- 
fendant, and informed her thai a Public House belong- 
lag to them, called the Roman Eagle, 2Lt Deptford, was 
then unoccupied ; apd offered to pay or allow her Wages 
after the rate of One Guinea a week, to take care of and 
keep the said Public House for them, as their Servant, 
imtil they could procure a regular Tenant, which ' she 
agreed to do ; and accordingly did, for the time 
mentioned in the Bill, but merely and only as their 
Servant, and at siich Wages as aforesaid ; and that she 

L 2 




JONBS 

V, 

Bromlbt. 
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WIS not paid or allowed, nor did she receive, directly or 
indirectly, any Property, Emolument, or Income, what- 
soever, for keeping open the said House, except the 
Wages aforesaid ; and the said Defendant denied, that 
since the Death of the said Testator she had been con- 
cerned or interested in any PubUc or licensed Victnal- 
ling House ; and insisted, that under the circiunstances, 
she could not be considered as keeping the said PuUic 
House, or carrying on the Business]|of ^a^licmised 
Victualler, 



On the i6th of June, 1820, it was* ordered "[(by con- 
sent), that it be referred to the Master, to^nquire and 
state to the Court whether the Defendant, |3faitAa 
Jones, was then entitled to receive the Income of the 
Residuary Estate of the Testator, Randall Janes; for 
the better discovery whereof the Parties were to pro- 
duce before the Master, upon Oath, all Books, Papers 
and Writings, relative thereto, in their custody or power, 
and were to be examined upon InterrogatoriesM.as the 
Master should direct (a). 

The Master having made his Report in favour of the 
Defendant, Martha Jones, Exceptions were taken to it. 

Mr. Teed, for the Plaintifis. 

Mr. Lovat, for the Defendant, Martha Jones. 

Mr. Andrews, for the other Defendants. 

The Vice-Ch ANCELLOB : — 
In order to work a Forfeiture, the act complained of 
must be not only within the letter but within the spirit 



(a) Reg. Lib. A. 1819. fol. 1658. 
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* Hnd intention of the Prohibition. In a sense this Per- 
son kept a Public House, but the keeping which this 
Testator must have contemplated was a Keeping on her Jones 
own Account, which would have exposed to the hazards Bromlby 
of business the Provision which he had made for her 
Maintenance. She did ostensibly, but not substantially 
keep this Public House. In a sense she had a concern 
or interest in this Public House, but the concern or 
interest which this Testator must have contemplated 
was a concern or interest which would have led to the 
same consequences to his Property as if she had been 
substantially the Keeper of the House — a Concern or 
Interest as a Partner. My Opinion therefore is that 
the Widow is still entitled to her Life-Interest ih the 
Testator's Residuary Property, and that the exception 
must be overruled. 



iK 



CANDLER V. CANDLER- 



7th & ssd June. 

The Father of the Defendant, Henry CantUer, prac- An Attorney 

tised as an Attorney at Tadcaster. By his Will, he having died and 

gave and devised all his Real and Personal Property IfequeatkedaUhii 

unto his Wife Mary Candler, her Heirs, Executors, and ^^%^]i^^ 

Administrators, and died in October 1815, leaving his ^^ f^the mixed 

Wife, the Defendant Henry Candler^ his eldest Son and cmuideratum of 

Heir, and several younger Children, him surviving. By iht good-will of 

the btuinea, ike 
advancement of money for carrying it on, and family affection^ enters 
into an agreement with his mother to coiUinue the business, and to account 
to her for a moiety of the profits during the Minority of his younger 
Brothers and Sisters. This arrangement is not contrary to the poUcy of 
the St. 29 G. 2. €.46, s,i\. 



142 CASES IN CHANCERY. 

18121. W Indenture of the 25th October 1815, between thf 

' "^ ' Defendant, Henry Candler, of the one part, and the said 

Candler Mary Candler of the other part, after reciting, among 

Candler. other things, that Henry Candler the Father, for many 

years previous to and up to the time of his Death, had 
exercised and carried on the profession or business o( an 
Attorney, or Solicitor and Conveyancer at Tadcaster, and 
had formed many connections, and established a consi- 
derable business there. Henry Candler, Party thereto, 
from the love and affection which he bore towards 
his Mother and family, and in compliance with th^ 
wish and hope expressed by his Father, and alsQ 
under a due sense of the influence which his Mother and 
family would retain with his Father's clients and con- 
nections, agreed with the said Mary Candler that he 
would carry on the business of an Attorney and Solicitor 
and Conveyancer at Tadcuster, and would account with 
her for one moiety of the clear net profits of the business 
so long as all or any of his younger Brothers and Sisters 
should be unmarried, and under the age of twenty-one 
years, and in consideration thereof it was agreed that 
the said Mary Candler should supply the said Henry 
Candler with money sufficient for carrying on the said 
business. Covenants were mutually made by the parties 
for effectuating such purposes. 

Mary Candler died in March 1819, having devised 
her Property upon certain Trusts for the benefit of her 
Children, and appointed the Defendant Henry Candler 
and two other persons Executors of her Will. 

The Bill filed by the younger Children o( ^Mary 
Candler stated to the effect aforesaid, and that at the 
time when the Defendant Henry Candler entered on the. 
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naid business, considerable sums of money were due 
bom irarious persons to the Estate of his Father for busi* 
aess done by the Father in his profession of an Attorney, 
and that the Defendant was employed by Mary Candler 
to collect and get in the same ; and that the Defendant 
had both prior to and subsequent to the Death of Mary 
Candler collected and got in very considerable sums of 
Money which were due to her in such right as aforesaid, 
for business done by the Father. That there was in the 
hands of the said Defendant a considerable sum of Money 
which had been lent to him for carrying on the said 
businesSy in pursuance of the said Indenture, and that the 
sajd Defendant had made considerable profits by car- 
rying on th^ same ; and prayed that the Defendant 
might be restrained from receiving any part of the Per- 
sonal Estate of Henry Candler the elder, or of Mary 
Candler, and also from collecting or receiving any Debts 
or sums of Money due in respect of the business carried 
on by the Defendant Henry Candler as an Attorney or 
Solicitor between the 25th of October 1815 and the 
month of June 181 g ; an account of^sach Profitil, and for 
a Receiver. 
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i8ai. 

Candler 

r. 
Cavdlxr. 



Mr. Wingfield for the Plaintiffs. 

Mr. Heald, and Mr. Wakefield, for the Defendants, 
cited 22 Geo. 2. c. 46. s. 1 1. 



The Vice-Chancellor: — 

It appears by the preamble to this Clause that the 
mischief which the Legislature had in view was, that 
unqualified persons, by the assistance or connivance of 
regular Attomies, were enabled to act and practise as 
Attomies to the prejudice t)f His Majesty's subjects and 

L 4 
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the scandal of the Profession ; when, therefore, it is prtv 
vided, that an Attorney shall not permit or suffer Us 
name to be in any way made use of upon the account or 
for the profit of any unqualified person, the plain purpose 
is, that he shall not by any shift or contriyance enable 
an unqualified Person to act or practise in his name. 
The Deed in question does not enable any unquafified 
Person in any manner to act or practise as an Attorney. 
It is simply a grant of a moiety of the profits made by 
the sole acting of the Attorney himself during a certain 
period, for the mixed consideration of the good will of 
the Business, the adrance of Money, and family aflfection, 
and is neither within the mischief nor the words of tfie 
Statute. In the Case 6( Tench y. Roberts whicb was 
before me on Demurrer, on the i8ih May 1819; the 
Plaintiff, who was not an Attorney, but described himself 
as a Writer, entered into an Agreement with the De- 
fendant, who was an Attorney, to become an Assistant 
to him in his Business, on condition that he received one 
third of the profits in lieu of Salary, but not to be con* 
sidered as a Partner; I held, that in point of law this 
was a Partnership, and that by the necessaiy effect of 
this Agreement, Tench, an unqualified person, was ena- 
bled to act or practise as an Attorney, and to use the 
name of Roberts upon his account, and for his profit, (a) 



'' This Couit doth order that it be referred to Mr. 
Courtenay, one, 8cc, to appoint a proper person to receiye 
the Rents and Profits of the real Estates in the Pleadings 
of this Cause mentioned, and to collect and get in the 



(a) The Vice-ChanceUor 
having granted an Injunction 
in ths principal case, a Motion 



was made before the Chancel- 
lor to dissolve it, but without 
success.— 1 Jac. t^^. 
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oatstanding personal Estate and Effects of Henry 
Cundkr the elder, and Mary Candler, the Testator and 
Testatrix in the Pleadings of this Cause respectively 
named, and also to collect and get in the Debts due and 
owing for business done by the said Henry Candler the 
elder, deceased, in his life-time ; and by the Defendant 
Henry Candler, since the decease of the said Henry 
Candler the elder, 8cc. (a)*' 

Reg. Lib. A. 1820, foL 2456. 
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(a) TENCH v. 

TheBill stated, that Roberts 
an Attorney, and that the 
Plaintiff was his Clerk, and 
that they had entered into 
the following Agreement: — 
** Mr. Gregory Roberts and 
Mr. James Tench agree as fol- 
lows, — Mr. James Taich to 
become an Assistant to Mr, 
Roberts, and to take one third 
part of the Profits of the Bu- 
siness, by way and in lieu of 
a Salary, not to be considered 
as a Partnership. Mr. Ro* 
herts agrees to allow Mr. 
Tench die above for his Share 
as an Assistant — Dated 20th 
June, 1815.^ That pursuant 
to this Agreement the Plain- 
tiff was in the Service of Ro- 
bertsbom the 20th June 1815, 
till the 2d January, 1817. 
The Prayer of the Bill was 
for an Account of Salary, and 
Payment thereof; and, if ne- 
ceisary, for an Account of 



ROBERTS. 

Profits of the Business, and 
for general Relief. 

To that Bill the following 
Demurrer was put in :— This 
Defendant, by Protestation, 
&c« does demur to the whole 
of the Discovery and Relief 
sought by the said Bill, and 
for Cause of Demurrer to the 
whole of the Discovery sought 
by the swd Bill, showeth that 
he ought not to be compel- 
led to discover or set forth 
any Matter or Thing which 
does or may subject him 
to any Pains, Penalties, or 
Forfeitures whatsoever; and 
therefore as the said Disco- 
very sought by the said Bill 
doth and may by the known 
Laws of this Realm subject 
and make this Defendant li- 
ble to several Penalties, Pains, 
and Forfeitures, this Defend- 
ant does demur to the whole 
of sueh Discovery. And for 



1819. 
i8tb May. 

An Attorn^ 
fKfhoJbtHU o Pwrt* 
nerthSptrnthimw^ 
^fualified Permm k 
mUkin the provi' 
sums of the 22 
Geo.2. c. 46. «. II. 
An Agreement to 
share Profits ca^ 
stUutes a Partner- 
ihip. 
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1819. 

16th July. 



Partnership 
Articles direct a 
yearly Settlement 
on 2^th March^ 
and if a Partner 
die his Estate is 
to share in no 
FrafiU subsc' 
quent to the last 
yearly SettU- 
meni. The last 
Seitlemeni is on 
the $th Nffoem^ 
her^ 1811, and a 
Partner dies in 
February^ 1813. 
His Estate shares 
in Prqfits up to 
the 5M Nov. 
1813. 



PETTYT V. JANESON. 

UPON a Partnership formed between the Plaintiff's 
Testator and the Defendant, it was agreed by covenant 
in writing, that the Partnership account should be stated 
and settled upon every 25th March. And it was fur- 
ther agreed, that if either of the Partners should die 
during the continuance of the Partnership, which was 
for a term of Years, that his Interest in the concern 
should be regulated by the last Yearly Settlement; wad 
that he should have no concern with Profit or Loss from 
that time; but his Executors should from that time 
receive Interest at five per cent, on the sum due to 



cause of Demurrer to the Re- 
lief sought and prayed for by 
the said Bill, this Defendant 
showeth that the Complainant 
has not by his said Bill made 
such a Case as entitles him 
in a Court of Equity to the 
Relief sought by the said Bill ; 
and therefore, and for other 
Errors, dec. 

Mr. Wakefield, in support 
of the Demurrer, referred to 
33 Geo. 3. c. 46.8.11. 

Mr. Home and Mr. Tern- 
pkp contra^ As between them- 
selves, this is only a mode of 
regulating the Amount of a 
Clerk's Salary. 

The Vice-Chancellor, If 
an Attorney forms a Partner- 



ship with an unqualified Per- 
son, he permits his name to 
be used upon his account and 
for his profit to the extent of 
his share of the profit Here 
the agreement was that the 
unqualified Person sliould 
take one third share of the 
Profits, which substantially 
constituted a Partnership*; 
and the necessary and legal 
effect of this Agreement, and 
the policy of this Statute, 
cannot be escaped by the 
declaration of the Party that 
a Partnership should not be 
constituted. 

Demurrer allowed* 

* Vide Ex parte Hamper, 17 
Ve». 404. 
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bim at the last Yearly Settlement. The Plaintiff's Tes- 
tator died on the 13th February 1813, before the expira- 
tion of the Partnership Term. The Partnership ac* 
counts were for several years duly settled on the 25th 
March in each year; but for many years before the 
Testator's death that practice had been discontinued, 
and the Settlements were made at uncertain periods, 
and sometimes after an interval of sixteen or eighteen 
months. 
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In one instance a Settlement was made a few days 
before the expiration of a Year from the preceding Set- 
tlement. 

The last Settlement before the death of the Testator 
was made on the 5th November 1811. 

The Defendant had begun to take steps with a view 
to a further Settlement in October 1812, but the 
Plaintiff's Testator then refused to come to a Set- 
tlement. 

The question in the Cause was up to what time the 
Testator's Estate was to share in the Profits of the 
Trade. 

The Plaintiffs insisted that they were to share in the 
Profits up to his Death, there being no annual Settle- 
ment according to the Articles. 



The Defendant insisted that the Account of Profits 
was to cease with the last actual Settlement on the 5th 
November 1811 • 



1819. 

16th July. 
Pettyt 

V. 

Jameson. 
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The Vice-Chamellor observed, that the Articles had 
two plain intentions, — That there should be an Annual 
Settlement ; and that the Estate of a deceased Partner 
should receive no Profits for the fraction of the year 
since the last Annual Settlement : That the Settlement 
of the 5th November 1811 was to be' considered as a 
Settlement substituted by the Agreement of the Partiea 
in the place of the Settlement stipulated for in the Ar- 
ticles : That if the Testator had died on the ist OdiK 
ber 1812, it could not have been contended that his 
Estate was to take Profits subsequent to the 5th No* 
vember 1811, being the last Settlement within ayev 
of the Death ; and if this were to be treated in that 
case as a Settlement within the spirit of the Articles 
against the Testator's Estate^ it must be equaDy con* 
sidered as a Settlement for the Testator's Estate, as* a 
Settlement on the 5th November 1811, which bound 
each Party to come to the next Annual Settlement on 
the 5th November 1811. That the Court must act 
upon that which ought to have been done as if it had 
been done, and must declare the Testator's Estate 
entitled to a share in the Profits up to the 5th Novem- 
ber 1812, being the day which ought to have been the 
last Annual Settlement before the Testator's death. 



Reg. lib. B. 1818, fol. 2011, 2013. 
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LUSHINGTON v. BOLDERO. 26ih?Jly. 

The Court had in this case refeired it to the Master to ^'^ '^'^ 

inquire whether Timber cut by the Defendants had been ^ Timber Ufi 

plmted or left standing for Ornament or Shelter (a) ; gtandmg for or^ 

and .whether such Timber was decayed, or injured the nameniortkeher. 

growth of adjoinmg Trees. Exceptions to the Moiter's Timber so left 

Rqport being oyerruled. nanamg not to 

be cut^ though 

The Vice-chancellor observed, that the principle of the .r^ ^^ 

Goart was, that where an Estate for Life unimpeachable jaif^ng Trees 
of Waste was given, with a Remainder over, the inten- wUess remaoal 
tion of the Testator was presumed to be, to preserve essential to ts- 
entiie the Succession of the Estate, but to give to the ^^/^^^ purposes 
Tenant for Life the fuU profit that could be derived from ^^^^^^^^^ ^'' 
a fiur course of enjoyment. 

That the destruction of Timber which the Testator 
had either planted or preserved for Ornament or Shel- 
ter was inconsistent with the fair enjoyment which he 
intended, and with the preservation of the Succession. 
Tliat the fact of planting for Ornament was capable of 
bong easily ascertained ; but the fact of jMreserving for 
Ornament was less obvious, and was to be collected 
from circumstances of the conduct in the Testator. 
Thflit the leaving Trees standing beyond the usual and 
provident period of cutting, the clearing out of Trees, 
and surrounding them by Pleasure-walks and Seats, 
aod other circumstances from which an inference arose 

(a) 5 Aug. 1815. Reg. Lib. B. 1819. foL 765. 
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that the Testator regarded the Trees with other views 
than as mere subjects of Profit, were to be considered 
as prima facie evidence, that Trees were left standing 
for Ornament and Shelter, and more especially when 
actually connected with those objects from their situa- 
tion. 



That the Court could not act upon the subsequoit 
inquiry when the Trees were decayed, or injured the ad- 
joining Timber, because Trees most essentnd fer iomi^ 
ment or shelter, and best entitled to the protectioit 1^ 
the Court, might be decayed, and might injure the Trees 
adjoining. 

His Htmour referred it to the Master to inquire whetJitf 
any and which of the Timber and other Trees so cUt 
and sold, injured or impeded the growth of any ottier^ 
Trees adjoining thereto, which were of so much import- 
ance to the purposes of ornament or shelter int^end'ed By 
the Devisor, that the removal of the Timber or other 
Tr^s so cut and sold was essential to such purposiii^ of 
ornament or shelter. 

Reg. Lib. B. 1819. foL 765-767^ 



« • 
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LIMBREY v. GURR. 26th?irly. 

^ V ' 

TTHE Testator being possessed of Land on a Lease for GrantqfLand 
991 years, did some time before his death, exceeding ^'ot^ftmrfergG.^. 
'twelve calendar m6nths, assiim such Lease to Trustees . • » ^''^ ^^ 

^ ts a resulting 

it]pon Trust, that they would within one Year after his ^^.^^ ^^^ ^^ 

death, at the expense of his Estate, erect Almshouses Grantor during 
thereon, to be occupied and enjoyed in the manner his lAft. 
therein stated. By his Will he gave a sum of 7,000/. Where the prin- 
Stock upon Trust, to pay his funeral expenses, and the ^^' Charity 
incpenses of his Monument, and the building of Eight "^'^^^ 
Houses on the Land in question, and the residue to be A several Cha- 
t^ipHed to the Trusts directed with respect to another rity is good 
torn of 8,000/. He then gave a further sum of 8,€k>o/. though connected 
Stock to Trustees, upon Trust, to pay certain sums *wVA a Charity 
weekly out of the Income, to certain poor Persons, ^^^foUiinsome 

who appeared to be the same that were intended to ^^^V **• 

. tratton not of 

reside in the Almshouses ; then to give a Quartern Loaf of ^^ essence of the 

Bread to twenty other Persons weekly; then to pay the Chari:y. Where 

Chroond-rent, Taxes, and all Repairs and Charges of th^ a residue is given 

Almshouses : and the residue of the Income to be applied to a vaUd pur* 

opoh the Trusts after mentioned, with respect to a further P^* *' toillfail 

man of 7,000/. Stock; then he gave a further stnn ^f ^ ^^ ^'^ 

7,600/. Stock upon Trust, to apply the Incoikie in th^ awMe* of 

disfliribution of Bread in the manner therm 6ienti<Hiedi being ascertained 

He appointed the same persotis Gkyvenrofs -of all lihese except by the ac- 

Cliaiitiei^, calling them seveftd Chtiritied;^ «nd'theii^ tual execution of 

Governors had the nomination of the objects of charity. *^ purpose. 

He directed that a Clerk should be appointed at a 

Salary of 20/., for conducting the busined^ bf all tlie 

CharitieB, and should transact th^ bnsinesii in a ftootn 
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1819. ^^ ^^ '^^^^ ^'^^ ^^^ Almshouses, and called the Com' 

' ' mittee Room. 



LlMBRBT 

MA 

GuRR. '^ ^ subsequent Testamentary Paper he made an 

Estimate of the Expenses of his Funeral and Monument^ 
and the Building of the Ahnshouses, and calculated 
that a sum of i»6oo/. would remain to be applied to the 
purposes of the 8,000/.; but at the same time he de- 
clared that the Residue would be wholly uncertain, not 
only in respect of the uncertain price of Stocks, but 
because he left, with respect to the prior Expenses, an 
absolute discretion in his Executors. 

The Vic^-Chancellor held first, that the Trust of the 
Lease during the Life of the Testator not being declared 
in the Deed of Assignment of the Lease resulted to the 
Chrantor, and, consequently, that the Assignment was 
void by the g Geo. 2, c. 30, s. i ., not being '' To take 
^Shd in possession for the charitable use intended im- 
mediately from the making thereof." 

s. That the Gift of the 7,000/. was void, except as to 
the Funeral Expenses and the Building of the Monu« 
inent, because the Almshouses could not be built ; and 
because the Gift of the Residue of the 7,000/., not- 
withstanding the calculation of the Testator in his sub- 
sequent Testamentary Paper, failed by reason of its 
uncertainty, inasmuch that by reason of the discretion 
left with the Executors it was only capable of being 
ascertained by the actual execution of the prior purpoae. 

3. That the gift of the 8,000 /• failed as far as it was 

to be applied for the benefit of Persons residing in 

he Almshouses, because there could be no such per- 
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4. That the Gift of the 7,000/. Stock, and the Gift 
of as much of the 8,000/. as was intended for the dis- 
tribution of Bread, did not fail^ being several Charities 
from the Aknshouses, and not inseparably connected 
with them, either by the circumstance that the Gover- 
nors were the same Persons, holding as they did by a dis- 
tinct appointment, or by the direction that the business 
of all the Charities should be transacted by one Clerk, 
and in the Committee Room of the Almshouses. 
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sons; and also as to the Residue, because that was jgig, 

incapable of being ascertained except by the actual 
execution of the prior purpose. 



LiMB&EY 

V. 

GURII. 



That these purposes of the same Clerk, and the same 
Committee Room, were mere incidents collateral to the 
Charity, and not essential to it. 

Reg. lib. B. 1818, fol. ^059^063. 



WATSON v, TOONE. 

vThE Plaintiff was Tenant in Tail in remainder after 
the death of the Defendant, his Mother, of Lands to be 
purchased with the Residue of his Grandfather's Per- 
sonal Estate. 

His Father and Mother had, a few years after the 
Grandfather's death, instituted a Suit, to which the 
Plaintiff, then an Infant, was a party. Defendant, against 
the Executors for an Account of the Grandfather's 
Estate. The acting Executor, Mr. Toone, the Testator 

M 



iSflo. 
10th March< 
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scinded after 
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of the l)efeiidant Taane, upon his Examinatioii m Ubit 
Suit^ represented, that wanting a sum of Money to pay 
a particular Debt of the Grandfather, he had at a parti- 
cular time stated, sold certain Canal Shares, part of the 
Grandfather's Assets, at sums there mentioned, with 
which he debited himself. It appeared in ETidenceih 
this Case, that the Debt in question had not been paid 
(br a year after the Sale of the Canal Shares ; and that 
'the Canal Shares had been transferred by the Executor, 
Mr. Ibdne, to tWo persons as Purchasers, who Ht iStkt 
end of a year had declared themselves to be Trusteed 
fbr him : That Mr. Toone the Executor was the Clerk and 
Treasurer of the Canal Companies : And that the Canal 
Shares were at the time of the alleged Sale increasing 
in Value. 



The Plaintiff came of Age in 1803, and filed Us Bffl 
in i8o6. The alleged Sale took place about 1790 ; and 
the Examination of Mn Toone the Executor was in lygC. 
He died in 1805. 

There was Evidence that the Father of the Plaintiff, 
who was dead, was at the time acquainted with the real 
transaction, and it was therefore insisted for the Defend- 
ant Toone thatHhere Was no intention of fraud; aild 
that the CV>Q[rt under such eireum'statices w6tid kiet 

« 

relieve against a Pureh«tse by the Executor tifter Mdi 
a length of Time* 



The Vice-Chancellor : — 

if an Executor, ignorant of the Rule of tliis Oiitat, 

openly purchased Assets of his Testator with fliefuU 

approbation of iiie Parties then presently interested, the 

Court would not in that case press the equitable rule 
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against him after such a length of time. But in this 
Case the Transaction was concealed, and disguised in 
a manner which imported fraudulent intentions ; and 
admitting the Father to have been acquainted with the 
real circumstances, his knowledge and approbation of 
the transaction cannot conclude either the Mother or 
the Son. 



U5 






Wat^qn 

V. 

TOONE. 



The Shares which continued part of Mr« Taone's 
Estate were decreed to be sold, and the Dividends, from 
the Death of the Father, to be accounted for, giving 
Credit for the Price paid, and Interest. 



PARRY V. WARRINGTON. 

1 HE Testator by his Will gave a Legacy of 50,000/. 
to Trustees, with a Direction to Invest it with all con. 
venient speed in the Purchase of Land, which he limited 
to A. for life, with Remainder over. And he directed, 
that until the Purchase was made the Dividends on the 
50,000/., which was in the interim to be laid out in 
Stock, should accumulate. 

Ry his Codicil he directed all his Legacies to be paid 
at the end of twelve months from his death. 

The Testator died the 6th April 1816. The Bill to 
carry the Trusts of the Will into execution was filed in 
February 1818, and the Answer of the Trustees on the 
12th March 1818. They admitted the Receipt of the 

M 2 
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182 50,000/. at the end of the year from Ac Testator's 

V ' death, but did not allege that they had taken any mea- 

PARar sures for the Purchase of Land. 



V, 
WAX^aiNOTOK. 



The question now upon further directions was, whe- 
ther the whole Interest which had accrued due fix>iir the 
end of the year after the Testator's death, or rather the 
whole Dividends, for it had been invested in Stock, 
should be added to the principal Fund for Purchase, or 
whether the Tenant for life should take any part of 
such Dividends? 

The case of Ehoin v. Elmin (a) was principaUy relied 
upon against the Tenant for Life. 

The Vice-Chancellor was of opinion, that inasmuch as 
the Trustees had not proceeded to invest the Legacy in 
the Purchase of Land with all ccmvenient speed after 
the Legacy was paid, the Interests of the Tenant for 
life ought not to be prejudiced by their omission of 
their duty. That the Tenant for life was by the in- 
tention of the Testator entitled to the Income of this 
Property as soon as with reasonable diligence the Trus- 
tees could have invested it in Land. 

That the Will had expressly provided, that until the 
Trustees, using all convenient speed, could find a Pui^ 
chase, the Income should accumulate, and this was not 
therefore a Case in which a Court of Equity could con- 
sider the thing to be done at the moment when the 
Trustees were enabled to do it. The Testator had 
foreseen and provided for some interval which must 

(a) 8 Ves. 547- 




Warringtov. 
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arise if all convenient speed were used by the Tnis- 
tees. The Trustees not having used convenient speed, 
the Court was now unavoidably compelled to adopt Parrt 
some time as the period within which, with all conve- 
nient speed, the Purchase might have been effected. 
That it would be in vain to inquire into the circum- 
stances of each particular Case, in order to fix in that 
Case what' the period might have been ; and some gene- 
ral Rule must be adopted to apply to all such Cases, as 
the Court had fixed twelve months for the time within 
which an Executor^ with reasonable diligence, might 
wind up the Affairs of a Testatoi;:. 

That it appeared to him, having regard to the time of 
the investigation of the Title, twelve montiks was as 
suitable a period as any other for such a purpose ; and 
he therefore directed that the Tenant for Life should 
receive the Dividends from the end of the twelve months 
after the Trustees had received the Legacy, observing, 
that if in any such Case the Trustees were enabled to 
find a Purchase sooner, it would be open to the Tenant 
for Life to contend, that his Interest should commence 
from the time of the Conveyance. And that where 
Trustees proceeding with all diligence did not complete 
a Purchase within twelve months, it would be equally 
open to the adverse Party to contend that the Tenant 
for life should only take from the time of the Convey- 
ance. 

See lyalker v. Shore, 19 Ves, 387. 



MS 
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i8ao. BIRCH v. BYGRAVE. 

gth May. 



A seguesttatian -DlI>L by the new Incumbent against the Sequestrator* 

of Tithes during during the Vacancy, for an Account. 
a vacatuy is sub^ 

ject to the Juris^ j^^ Sequestrator was the Churchwarden of the 
r * Parish, and the Occupier of a large Farm in the Parish. 

If he is him^ '^^ Sequestration continued for three years, and the 
se^ an Occupier Defendant received from the Occupiers, in each year, 
he must'cccount a pecuniary Composition, which had shortly befbre his 
for the fair value, death been Biade by the last Incumbent, with the 

Parishioners. 

It was' insisted that this Composition was of att^ in** 
adequate value, and in particulur, that the DefendsDut^s 
Compaction was only 180^. a year, and the vdueof 1m» 
Tithes was 700/. a year. The litigating Patron^, wh» 
idtimately established his Right, gave Notice to liie B»« 
fendant to take the Tithes inr Kind, and there ww aifr 
agreement or understanding between the Defendant and 
the other Occupiers that he should be indemnified if he 
were made accountable beyond the Composition. 

It was objected on behalf of the Defendant, that the 
Court had no Jurisdiction, and that the Sequestrator, 
was only to account in the Spiritual Court. 

The Vice-Chancellor held, that by reason of the gene- 
ral Jurisdiction of this Court in matters of Trust, the 
Sequestrator was answerable here for a Breach of Trust; 
and referred it to the Master to inquire what would 
have been, at the time of the Appointment of the Seques* 
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trator^ a fair Axmual Composition for the Tithes of 

4be Parish, to endure during the time of the Sequea- 

tration. The Vice-chancellor celied principally upon Bihck^ 

the circumstance, diat Defendant ha4 betotjed his Byokav*. 

Duty, with respect to his own Tithes. 



PRICE V. STRANGE. i8ao. 

1st May« 

William Humphries by his wiu devised hia i>gj ju^re. 

feal Estate to Trustees, upon trust, to pay the Rents sentathet to be 

to his Wife during her Life, if she should ^ Icmg con-, vndentood Exe- 

tmue hijsi Widpw, and afW her death, or second Mar- cutorsandAdnd* 

mge^toseU the same. The WiU then proceeded thus i—/^''^'f^'' ««^ 

cotUroUed by i«- 

/^Ai. Ill « ,*-^. n ieaiion upon ike 

** And in case the death, or Second Mamage of my ^holelnstrumaU. 

mfi^ Wife fihall npt happen until the yoiuqg^t of my Purchaser not 

<J3uldre& (whetjier: he or she, shall be living at my ^ea^ compeUtd to take 

4qpr bpm uk due timie afterwards) being a. Son, shku bi^ye. ^ *>«*{/"' 1^1^ 

attained his Age of twenty-three yean^ or being a 

Daughter, shall have attained that Age, or be married 

ipgutli; th^ con^fsqjt aA<) approbation of niy saidt Wife and 

Tnist^ea, or th^ SuriayQr of them, then, my will %n4 

il^aning is, that my said X^uste^,. and ^a S^ij^rv^oi^i; 

Qi( Sumvf^ of theii^ dial^ immip4i^y a^ Um^ r^eipt 

of the Money arising by S^^ of miy ^vi4 1^ Eft^tjes^ pay 

to and equaUy divide such Money amongst such of my 

said Children as ^hall be then living, and th^ legatB^pre^ 

spUatdve or Rqfresentatives of him her or thei/^ as, shaU; ^ 

ihen dead, share and share alike ; and in c^se ^^ch death^ 

or second Marriage of my said Wife, shs^l happ^ 

M 4 
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^Sao. daring the Minority of any of my said Children, th^d 

* ^ ' I will and desire my said Trustees, or the Survivors or 

Price Survivor of them, to pay an equal share and proportion 

Strangb. ^^ ^^ same Money unto such of my said Children as 

shall at that time be entitled to have or receive their, his, 
or her, share or shares of my Personal Estate agreeable 
to this my Will, in case he she or they shall be then liv- 
ingy and if dead, then to his her or their legal Representa- 
tive or Representatives, and to place out the share and 
proportion, or shares and proportions of such of my 
said Children as shall not by reason of their age be so 
entitled, at Interest, upon Government or some othei 
good Security, for the benefit of such last-mentioned 
Children, and to pay or tranfer the same to them, him, 
or her, at the same time that he she or they shall be* 
come entitled to payment or transfer of their his or her 
share or shares of my Personal Estate." 

By the Testator's Will the shares of the Personal 
Estate were payable to the Children at twenty-three, 
or in the case of Daughters, upon their Marriage, vrith 
£uch consent as aforeasaid. 

One of the Sons became a Bankrupt, and his share 
in the produce of the Real Estates expectant upon the 
death, or second Marriage of his Mother, who was stiU 
living, and a Widow, was put up to Sale by his As* 
signees, and purchased by the Defendant. 

The Bill was for a specific performance of this Con- 
tract, and the Defendant objected to the Title upon 
the ground that the Children did not take a Vested 
Interest during the Life of their Mother ; and that if 
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a Child died during the life of the Mother, its share 
in the Real Estate went to persons designed as substi- 
tutes, by the term ** Legal Representatives." 

Or at all events there was so much doubt in the ques- 
tion, that a Purchaser ought not to be compelled to take 
the Title. 



i6t 



1820. 



Price 

v. 

Stbanos. 



The Cases relied on were Evans v. Charles^ (a), where, if 
A. died in the life-time of the Testatrix, the Legacy was 
to be paid ** to his Personal Representatives/' And the 
Court of Exchequer held that his Administrator took 
beneficially. 

And Bridge v. Abbott {b\ where, if A. died in the 
life-time of the Testatrix the Legacy was given '' to his 
L^al Representatives ;" and Lord Alvanley held that the 
next of Kin were entitled. 

The Vice-Chancellor : — 
. It is di£Bcult to yield assent to Evam v. Charles, that 
the Personal Representative took beneficially. It might 
have been better to have held that the Personal Repre- 
sentative was to take it upon trust, to administer it as a 
part of the Testator'sEstate. Perhaps the same conclu- 
sion would have been best also in Bridge v. Abbott ; but 
that decision is less objectionable than Evans v. Charles; 
the next of Kin, in a sense, legally represent a person 
as to his Personal Estate. In the Statute of Distri* 
butions (c), the term '' Legal Representatives," means 
Descendants, and not next of Kin; as for example. 



(a) 1 Anstr. 128. 
(6) 3 Bro, 124. 



(c) 22 & 23 Ch. 2, c. 10. 8.6, 
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iSso. ^ ^^ ^^ ^^ intestate is dead, leaving^ a Widow and 

^^ ^-^ Child. 

Pric& 

Strange. '^^^ Widow takes nothing, and the Child the whole 

of its Father's share; yet the Widow, though not strictly 
one of the next Kin, is in the same sense as the Child 
a legal Representative of the Personal Estate of the 
Father. I do not collect whether Lord AlvanUy^ in 
Bridge y. Abbott, adverted to the case of a Widow, and 
would have included her in his sense of legal Represen- 
tatives. 

Neither Charles v. Evans, nor Bridge v. Abbott, 8tEiedy> 
apply to the principal Case. In both, the question was, 
who was intended to be substituted by the Testator in 
die event of the death of the Legatee in his life; whoi 
was to take at the death of the Testator. Here there ia 
no doubt who is to take at the death of the Testator; 
the Children living at his death, or bom in due time 
afterwards. But the question is, whether the inte- 
rest of the undoubted Legatees vests at the death of die 
Testator, or upon attaining twenty-three, or Marriage, if 
ft Daughter, with consent; or upon the second Marriage, 
or death of the Widow. 

The Defendant's objecti<m is, that the inteoesi of the 
Bankrupt, who has attained twenty-three, is still i& con*^ 
tingenoy until the sec(H;id Marriage, or death, of \m 
Mother. 

In Boons v. Ctuarles, and Bridge v. Abbott, the word 
'' Representatives*' clearly meant Substitutes ; and the 
question was, who were the Substitutes intended.; but 
the single question here is, whether the word ** Repr^ 
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Betttatiyds" is a term of substitution or of limitation, ig^^^ 
expressing the quantity of interest intended for the ^ • * 
Legatee. 



It is a sound rule of construction to understand words 
in their ordinary sense, unless controlled by a different 
intention appearing upon the whole Instrument. The 
ordinary sense of legal Representatives, is Executors or 
Administrators; and reading the words in that sense, in 
the first pas^ge, makes it equivalent to a direction to 
pay the Produce of the Estate at the death of the 
Widow to the Children, their Executors or Admini-* 
stfdtors ; or, in other words, gives a vested interest to 
the Children; and the question, is, wheAer this ordinary, 
sense is controlled by a difieient intention appearing, 
Hpdn- the whole Instrument. 

This first passage af^^es to the case of all the chil- 
dien having attained twenty-three, or being Daughters, 
fattviAg. married with consent, in which case an imme- 
diate division of the whole property is to take place. 

The next passage sii^poses the case of Children who 
httre not attained twen^three, or being Daughters, 
have not married with ccmsent; and it provides that the 
shaies of the Children: who* aie entitled to or have re- 
di^ their proportions of the Personal Estate, by which 
is meant those who have attained twenty-three,, or being 
Daughters, have married with consent, shall be paid to 
them if then U ving ;, and if dead, then to his, her» or their 
kg^ Repcesentative or Representatives. 

This raises a question whether the Representatives of, 
wvf deceased Child are to take, unless such Child had 
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attained twenty-three, or being a Daughter, had married 
with consent ; but it is not necessary to discuss that 
question in this Case, for the Bankrupt has attained 
twenty-three. To his legal Representatives his propor- 
tion is payable; and understanding the words in the 
sense of Executors and Administrators^ then, as in the 
first passage, it is during the Life of his Mother, a vested 
interest in him. 



Then follows a direction to place out the shares of 
Children, who by reason of their age are not aititied 
to receive them ; and it is to be observed, that this 
direction is in terms which give a present vested in- 
terest to such Children not depending in contingency, 
until they attain twenty-three ; or being daughters, are 
married with consent. Upon the whole, therefore, using 
the words *' Legal Representatives" in their ordinary 
sense, a vested interest is given to these Children, at 
least on their attiduing twenty-three ; or being Daugh- 
ters, on their marriage with consent ; and I find nothing 
in the Will to control this sense, and this intention to ' 
give a vested interest to Children attaining twenty- 
three, or being married with consent, is much more 
consistent with common prudence than an intention* 
which would leave the Children, whatever their ages* 
might be, or the wants of their families, or the neces- 
sities of their situation, wholly without certain provision 
during the life of their Mother. 



Hie strong inclination of my opinion therefore is, that 
the Plaintifis, the Assignees of the Bankrupt, can make 
a good Titie to his Share. But having r^ard to the 
proposition, that a Purchaser is not bound to take a 
doubtful Title, without undertaking to determine pre*- 
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cisely the limit and extent of that rule, I am of opinion 
that this case is, within the sense of that proposition, a 
doubtful Title. 

In attempting to lay down a rule upon this subject, 
I should say that a Purchaser is not to take a property 
which he can only acquire in possession by litigation 
and judicial decision ; and 

That the Trustees here could never be advised, after the 
case of Bridge v. Abbott, to divide the property in ques- 
tion without the direction of a Court ; and to compel the 
Purchaser therefore to take this Title would be to 
compel him to buy a Law Suit. 

Reg. Lib. B. i8ig. fol. 920. 
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EDNEY V. JEWELL. 

1 HIS was a Bill filed in the name of one Partner 
against another, for an Account, under a Power of Attor- 
tomey, authorizing the institution of the Suit by a third 
person, which power of Attorney was stated in the Bill, 
but no proof thereof was ofiered at the Hearing. 

Mr. D. Parker, for the Plaintiflf. 

Mr. Agar, and Mr. Duckworth, for the Defendants, 
objected to the want of Proof of the Power of Attorney. 

The Vice-chancellor said it was quite unnecessary to 
to state the Power of Attorney in the Bill, but as that 



1831. 
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statement had been made^ he would direct the Mashr t6 
inquire, whether the persons who had instituted this 
Suit were at the time of the institution thereof, and 
still were, authorized to prosecute the same in the name 
of the Plaintiff; and in case they were so authorized; then 
the Master was to proceed to take the usual Accounts. 

lleg. Lib. A. 1821. fol. 783. 



iSao. 
sd March. 



TAUNTON V. PEPLER. 

The Bill was filed by the next of Kin, agatmt 
the Defendant, as Administrator of the Intestate, for an 
Account. 

The Defendant pleaded a Release. 

Mr. Plullimore objected to the Plea of the Release; 
first, because it was founded only on the Receipts of the 
Administrator, as they then stood; and, secondly, because 
the Release was only said to be '* sealed and delivered,'' 
without also saying *' signed " ; and cited Blackstone {a), 
who says a Deed must be signed as well as sealed and 
delivered. 

Mr. Koe, contra. 

The Vice-Chancellor : — 
The Release states that the Administrator had received 
<i//the Property belonging to the Intestate; I cannot 



(a) Blackstone's Com. 305. 
Blackstone's words are *' It is 
cequisite that the Par^ whose 



Deed it is should seal; andnaih 
in most eases^ I apprekndt 
shmUdsignitjako/* 
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therefore assume that he has received anything since. ^^ ^^^ 

These is no authority for saying that a Release to .be 
'effectual, must be signed as well as sealed and delivered. 

The Plea must be allowed. Pepleb. 

36th May. 
Betaareen the Right honourable AUGUSTA POULETT ' ""^ 
commonly called Lady AUGUSTA POULETT, ^f^ of years 
Spinster, an Infant, by the Honourable GEORGE ^loTV^^eei 
POULETT her Brother and next Friend ; and the ^-^^ ^yj^ purpose 
Honourable VERE POULETT, and EDMUND of raising a Sim 

BASTARD, Esquire, Plaintiffs, ^ATongf /or ^A« 

and Maintenance and 

The Right honourable JOHN EARL POULETT, Education of the 

Defendant ^r*^''' ^^^ 

of A^ w such 

^^ shares and pro* 

'1 HIS Cause came on to be heard upon Bill and An- portions^andsuch 
«Wttr, for the purpose of obtaining the opinion of the mannerandform^ 

Court upon the construction of certain Deeds. ^ ^ **^ *" 

^ rectf and tn de* 

fault of any direction^ to be applied for the benefit of such Children equalfyt 

the same to be paid to or for them respectively until their respective por* 

tionsy proroidedforthefnout of other property^ shoM he payable and paid* 

A, by his WUl appointed a certain portion for the Piaintiff^ to be vested 

in her at the age of Twenty^one Years^ or on Marriage^ and directed 

that a certain pari of the Interest and Dividends thereof should beappUed 

tffioards her maintenance and education^ but did not make any appointment^ 

or give any directions relative to the sum of money raiseablefor thatpur* 

pose under the said term. Held^ upon the construction of the Settle^ 

mentsj that the Phintif icsas entitled to hate her share of the Money 

provided by the term^ raised for her benefit^ until the period when her 

portion shouldbecome payable ; that it is not improbable that it should be the 

intention of Parents to prffoide a larger fund for the education of Children 

than the mere Income of their future portions — the portions of younger 

children of great families being seldom large^ although they have uni" 

versally the same expensive Education as the eldest ChUd. 
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The Bill, filed on the 26th July 1 820, stated that, by 
an Indenture of the 22d July 1 782, made between Vere 
. late Earl Poulett, since deceased, of the first part; John 
late Earl Poulett, then John Viscount jBTtn^oii, of the 
second part ; Sir George Pocock, and Sophia Countess 
Poulett, then Sophia Pocock, spinster, of the third part ; 
J. P. Bastard and G. Byng of the fourth part ; (being 
the Articles made on the Marriage of the said John late 
Earl Poulett, and the said Sophia Countess Poulett), the 
said Vere Earl Poulett and John late Earl Poulett cove- 
nanted to settle the Manor and Lordships of Hinton 
Saint George, and divers other Manors and Lordships, 
Lands and Hereditaments therein mentioned, and situate 
in the counties of Somerset, Devon and Dorset, after the 
determination of certain Estates (since determined) to 
the use of the Trustees, their Executors and Adminis- 
trators, for a term of 300 years, to be computed from the 
day next before the day of the decease of the SurviTor 
of the said Vere Earl Poulett, and John late Earl Poiuhtt, 
upon certain Trusts, and after the expiration or sooner 
determination of the said term, and subject thereto, to 
the use of the first and other Sons of the said John late 
Earl Poulett, and the said Sophia Countess Poulett in 
tail-male, with divers Remainders over. 



The Trusts of the said term of 300 years were thereby 
declared to be for raising Money for the Maintenance 
and Education of the younger Children of the said 
Marriage, that is to say, if there should be but one such 
Child, besides an eldest or only Son, the yearly sum of 
200/. for the Maintenance and Education of such 
Child ; and if there should be two such Children, the 
sum of 400/. ; and if three such Children, the sum of 
600 /., for the like purpose ; and if there should be four 
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or more such Children, then the Sum of looo/. for the 
Maintenance and Education of such four or more Chil- 
ren, the same yearly Sums in any of the eases last 
mentioned, if there should be two or more such Children, 
to be paid and applied in such parts, shares, and pro- 
portions, and in such sort, manner, and form, as the 
said John late Earl Poulett should, in manner 
therein mentioned, direct and appoint; and in default of 
any such Direction and Appointment, in Trust, to pay 
and apply the same to or for the benefit of such Child- 
len, except an eldest or only Son, equally ; the same to 
be payable to or for them respectively until their respec- 
tiye Portion or Portions thereinafter agreed to be pro- 
vided for them respectively should be payable and paid : 
And upon further Trust, to permit the Persons for the 
time being entitled under the limitations to be con- 
tained in the Settlement, to be made in pursuance of the 
said Articles, to the immediate Reversion or Remainder of 
the Premises contained in the said Term, to receive the 
Rents, Issues, and Profits thereof, over and above so 
much as should, from time to time be paid and applied 
for the Maintenance and Education of such younger 
Children. 
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And by the same Indenture the said Sir George 
Pocock covenanted to secure by Bond the payment of 
so,ooo/.; and until the payment thereof, the yearly 
Sum of 1000/. to the said J. P. Bastard, and G. Bi/ng, 
their Executors or Administrators : And it was agreed, 
that in the intended Settlement it should be declared 
that such Trustees should stand possessed thereof, 
subject to the Life Interests of certain Persons since 
deceased; and, subject to certain contingences since 
determined, in Trust, to pay the Interest thereof to the 
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1821. ^^ Son of the Bodies of the said John Earl PmkH, 

' " ' and Sophia Countess Pouktt, until he should attain tfie 

PoxjLETT age of twenty-one years, or die under that age, without 

PouLETT. living Issue Male; and if such Son should attain the 

age of twenty-one years, then upon Trust to convey and 

assign the said Annuity, or yearly Sum of 1,000 /• to 

such first Son, his Executors, Administrators, or At- 

signs. 

And the said Sir George Pocock thereby further cove- 
nanted to secure by another Bond the payment of a further 
Sum of 20,000/,, and until the payment thereof the 
yearly Sum of 1,000 /• to the said J. P. Bastard, and 
O. Byng, their Executors or Administrators ; and it was 
declared and agreed, that the said second Annuity or 
yearly Sum of 1,000/. should, except as to such parts 
thereof as might fall in before, in the events therem 
mentioned, commence from the time of the decease of 
the longer liver of the said Sir George Pocock, and his 
three Sisters therein named (all of whom died in the 
life-time of the said John late Earl Poulett) ; and that m 
the intended Settlement there should be inserted a 
clause, declaring that the last-mentioned' yearly Sum 
of 1,000 /• should continue payable until the said Sir 
George Pocock should pay, or secure to be paid, imto 
the Trustees thereof, their Executors or Adnunistratorv, 
the further sum of 20,000/.; and also a dedaratkm 
that such Trustees should stand possessed of the said 
second yearly Sum of 1 ,000 /. ; and of the said Sum of 
20,000/. agreed to be paid for the Redemption thereof^ 
upon Trust, to pay the same yearly Sum of 1,000/. until 
the said Sum of 20,000/. should be paid for the redemp- 
tion thereof as aforesaid ; and after payment of such 
Sum of 20,000 /., upon Trust, to invest the same at 



CASES IN CHANCERY. 

Interest, upon real securities, and to pay the yearly 
Interest and Produce thereof to the said John late Earl 
Pouleit, if he should be then living, during his Life ; and 
after his delcease, in case the said Sophia Countess 
Pimlett should survive him, in Trust, to pay the same 
«nto the said Sophia Countess Poulett, during her life ; 
and after the death of the Survivor, in Trust, for all and 
every the Child or Children of the Body of the said 
John late Earl Poulett, on the Body of the said Sophia 
C3oimtes8 Poulett to be begotten, (except an eldest or 
only Bon), in such parts, shares, and proportions, and 
to be vested and payable at such ages, days, or times, 
and with such Remainders or Limitations over, being 
for the benefit of some or one of tho said Children^ 
(except an eldest or only Son) ; and upon such conditions, 
and under such restrictions, and in such sort, manner, 
and form, as the said John late Earl Poulett, by any 
Deed or Deeds, with or without power of Revocation, or 
by his last Will and Testament in writing, or any 
Codicil thereto, to be executed and attested as therein 
■wntioned, should direct or appoint, and in default of 
rach direction and appointment, to be divided and 
paid equally between and amongst such Children. 
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The Bill further stated that the said Vere Eari Poulett 
was long since dead, and that John now Earl Poulett 
attained his Age of twenty-one years before the month 
of July 1805 ; and that by Indentures of Lease and Re- 
lease of the 22d and 23d days of July 1805, the Release 
made between the said John late Earl Poulett, and Sophia 
Countess Poulett, of the first part ; the said John now 
Earl Poulett, then John Viscount Hinton, (the eldest 
Son of the said John late Earl Poulett, by the said 
Sflpita Countess Poulett), of the second part; Mary 
CoiintMS Dowager Poulett, of the third part ; John 

N 2 
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Dunning and John Tyndale Warre, Esq. of the fonrtli 
part ; John Lord Rolle, and John Lord Bertingdon, of tbe 
PouLETT gftjj p^^. Charles Marquis of Winchester, and Gewje 
PouLETT. Pocock, Esq. of the sixth part; and the Plaintiflsy Vere 

Pouktt and Edmund Bastard, of the seventh part (b^ng 
the Settlement made in pursuance of the aforesaid Mar* 
riage Articles). After reciting, among other things, that 
it had been agreed between the said Johi late Sail 
Poulett, and the said John now Earl Pouktt, that 
certain Estates therein mentioned (comprising certain of 
the Hereditaments comprised in the aforesaid Articles) ; 
and also certain Estates agreed to be brought into 
Settlement by the said John late Earl Poulett, as 
therein mentioned, should be settled in the family 
of the said John late Earl Poulett, and so as 
that an immediate Provision should be made thereout 
for the said John now Earl Poulett ; and that in ooDf- 
sideration of such Provision the said John now Ettrl 
Poulett was desirous of assigning and making over the 
first therein and hereinbefore mentioned Annuity of 
looo/. and the principal Sum of 20,oooi. to be paid fer 
the Redemption thereof, to which he would be eatitled 
under the Trusts of the said Articles upon the death of 
the said John late Earl Poulett, upon such Trusts, and for 
die benefit of all and every other the Child or Children of 
the said John late Earl Poulett by the aaid Sopkim 
Countess Poulett, as by the said Articles were expressed 
and declared of and concerning the aforesaid second 
Annuity of it)oo/,,and the principal Sum of 20,ooo£ to 
be paid for the Redemption thereof, after the death of 
the Survivor of the said John lute Earl Poulett, and 
Sophia Countess Poulett; the Hereditaments comprised 
in the aforesaid Articles (except certain parts therein 
mentioned), and also divers other Hereditaments itta* 
ate in the counties of Somerset and Dorset, were con* 
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And by the same Indenture the said John now Earl 
PotJett, in consideration of the Settlement thereby made, 
and of the natural love and affection which he had for 
his Brothers and Sisters, covenanted with the said John 
Dunning and J. T. Warre, their Executors and Admi- 
nistrators, to assign unto such Persons as the said John 
late Earl Poulett should appoint, the aforesaid first 
mentioned Annuity of 1,000/., and the said principal 
sum of 20,000 /• to be paid for the Redemption thereof; 
and to which he was or would be entitled under the 
Trusts of the aforesaid Articles of the 22d July 1782, 

N 3 
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Yeyed and limited in use, (from and after the deter- 
mination of certain prior Estates, which have since de- 
termined, comprising a Rent-charge of 1,000/. thereby 
limited to the said John now Earl Poulett during the Poulbtt. 
joint Lives of himself, the said Mary Countess^Dowager 
Poulett, and the said John late Earl Poulett) to the 
Plaintiffs Vere Poulett and Edmund Bastard, their Ex- 
ecut<»:s. Administrators, and Assigns, for the term of 
300 years, to be computed from the decease of the said 
John late Earl Poulett, upon the Trusts therein after 
expressed, and after the determination of the said Term, 
and subject thereto, unto the said John now Earl Pau-- 
left, and his Issue Male, with Remainder over. ' 

And it was thereby declared, that the said Term of 
300 years was limited upon the same Trusts for the 
Maintenance and Education of the Children of the ssdd 
John late Earl Potilett, by the said Sophia Countess 
Poulett, (except an eldest or only Sod), as by the said ' 

Articles of the 22d of July 1 782, were expressed and de- 
clared of the Term of 300 years, thereby directed to be 
limited as aforesaid. 
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upon the death of the said John late Earl PoulM, tipM 
BQch Trusts for the benefit of all and every the Child 
or Children of the "said John late Earl Pouktt, and 
Sophia Countess Poulett, as in and by the aforefnid 
Articles of Agreement were expressed and declared of 
and concerning the aforesaid second Annuity or yeaAj 
Sum of lyOOo/., and the principal Sum of so,ooo/. to be 
paid for the Redempti(m thereof, after the death of the 
Surviyor of the said John late Earl Poulett, and Sophim 
Countess Poulett. 



The Bill further stated, that by an Indenture of the 
13th March i8og, made between the said John now 
Earl Poulett, then John Viscount Hinton, of the first 
part, the said John late Earl Poulett, of the second part, 
the said John Dunning and J. T. Warre, of the third 
part, and J. P. Bastard, Esquire, and G. B. Tyndak, 
Esquire, of the fourth part; the said John now Eail 
Poulett assigned unto the said /• P. Bastard and G, 
jB. Tyndale, their Executors, Administrators, and As- 
signs, the Sum of 20,000/. to which he was under the 
aforesaid Articles entitled, subject to the life Interest 
therein of the said John late Earl Poulett, upon Trust, 
that they should inunediately after the decease of the 
said John late Earl Poulett receive the same; in Trust 
for all and every the Children or Child of the said John 
late Earl Poulett, by the said Sophia Countess Poulett, 
other than and except the said John, now Earl Poulett, 
(or the eldest or only Son for the time being) in such 
and the same or the like shares and proportions, and 
subject to such and the same powers of appointment by 
the said John late Earl Poulett, to be paid and payable 
to, and become vested in, such Child or Children re- 
spectively, at such and the same or the like days or 
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times, and with such or the like powers, provisoes, 

restrictions, declarations, and agreements, and vol iht 

same manner in all respects as were declared and ex- Poulett 

praised by the aJforesaid Articles of the 22d day of July Povlktt. 

1782, concerning the said other Principal Sum of 20,000/. 

80 secured for the benefit of the younger Children of the 

•aid Marriage as aforesaid. 

The BUI further stated, that John late Earl Pouktt, 
by his Will dated the 1 7th August 1816, executed and at- 
tested in the manner required by the Articles for the exe- 
cution of the power of appointment thereby vested in him^ 
Sifter noticing the Trusts then subsisting of and in the 
•aid two annual Sums of 1 ,000 /., and the said two sumsof 
tofiool. to be paid in Redemption of the same and re- 
citing, as the fact was, that he had appointed one 
e^^th part of the said two Annuities of 1,000/., and of 
the said two Sums of 20,000 /• to be paid for the Re- 
demption thereof respectively, unto Sophia Viscoun- 
tess Barnard, his eldest Daughter by the said Sophia 
Countess Poulett ; and that he had appointed one 
fiiotth part of the same two Annuities, and of the 
same two Sums of 20,000/. unlo George Pouktt, his 
second and only younger Son (then living) by his 
said Wife ; and reciting, that he had Issue by the 
said Sophia Countess Poulett five Children, namely, 
John, now Earl Poulett, George Poulett, the said 
Sophia, Viscountess Barnard, Lady Mary Poulett, and 
the Plaintiff, Lady Augusta Poulett, then living ; and 
reciting, that he was desirous of directing and appoint- 
ing the remaining five eighth parts of and in the said 
Sums of 20,000 /. and 20,000/. respectively, in Trust, for 
the said Lady Mary Poulett, and for the said Plaintiff, 
Lady Augusta Poulett, his only other y ounger Child- 

N4 
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ren, in equal moieties, under the pioviBoes tberanafker 
mentioned and contained, the said Testator, pormant 
to the power to him for that purpose given by the said 
Indenture of the 13th March 1809, and the said 
Indenture or Articles of the 22d of July 1782, re- 
spectively, directed and appointed that the said nn- 
appointed five eighth parts or shares of or in the said 
several sums of 20,000/. and 20,000/. and the Stocks, 
Funds and Securities, upon which the same respect- 
ively should be laid out and invested, should, from 
and immediately after the decease of the said Tes- 
tator go in Trust for the said Lady Mary Poulett, and 
the said Plaintiff, in equal shares, as Tenants in commoo^ 
the share of the said Lady Mary Poulett to be an Interest 
vested in her immediately upon the decease of the said 
Testator, and the share of the said Plaintiff to bean 
Interest vested in her on her attaining the Age of twenty* 
one years, or marrying, in case the same should happen 
after the said Testator's decease, with clauses of 
Survivorship between the said Plaintiff and the said 
Lady Mary Poulett, as to certain portions of the shares 
thereby appointed to them. And the said Testator 
thereby directed, that in the mean time, after his decease, 
until any portion of the Plaintiff of the said five eighth 
parts or shares of the said Annuities of 1,000 /. and 
1,000/., and the said Sums of 20,000/. and 20,000/., 
to be paid for the Redemption thereof respectively 
should become payable; the sum of 300/. part of the 
Dividends, Interest and Annual Income of such the 
said Plaintiff's expectant portion, from the day of the 
said Testator's death, should be paid to the Guardian 
(the Plaintiff, George Poulett, thereinafter appointed) of 
the said Plaintiff, in order that the same might be ap- 
pli^ by such Guardian for and towards the said Plain-- 
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tiff's Maintainance and Education, and the Residue of 
the said Interest, Dividends and Annual Income, was to 
aocumulate for the benefit of the said Plaintiff, by way 
of compound Interest, and to be paid when the said 
Plaintiff should have attained a vested Interest in the 
^Fonds from which it should have resulted. 

The said Sophia Countess Poulett died some time 
before the makiqg of the said Will; and the said John 
late Earl Poulett died the 14th of January 1819, without 
having revoked or altered the said Will, or the Appoint- 
Aents thereby made, leaving John now Earl Poulett, 
and his several other Children by the said Sophia 
Gountess Poulett in the said Will named, him surviving. 
.The two Sums of 20,000/. had been secured to be paid 
.by a Mortgage upon the Estates of the said Sir George 
.Pacock, in the County of Durham ; and the Portions of 
all the younger Children, except the Plaintiff, who was 
an Infant and would not be of age until the year 1822, 
jiad been paid. 

* 

John late Earl Poulett did not make any Appointhient 
cf the yearly Sum or Simis by the said Articles of the 
a2d of July 1782, and the Indenture of the 3d July 1805, 
directed to be levied for the Maintainance and Educa- 
tion of the Child and Children of himself and the said 
Sophia Countess Poulett, besides an eldest or only Son, 
and to be paid and applied for the benefit of such Child- 
ren, if more than one, equally, and to be payable to or 
for them respectively, until their respective Portions by 
the said Articles agreed to be provided for them should 
be payable and paid. 

The Plaintiffs being advised, that the said Testator 
having left four Children by the said Sophia Countess 
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iSitK PomkU, haifSeM the DeSeoimt Jakm iwm 11^ 

' "" ' to Meat Soii> the yeariy Sam ci^SpL heaunt^ mndtr 
PovLCTT |]^ g^ Trusts, laisaUe and pajfable fiv tlie MaintOMnoe 
PovLSTt. ^^ Educatioo of the Pkdiitiff Lady ilagiula Pomleii^ 

until her Portkm appointed by the said Will should he 
payable and paid, and prayed a Deciaion of the Coot to 
that effect. 

The Defendant John Earl Pauleit, by his Answer 
admitted the sereial facts alleged in the Bill, but sul^ 
mitted to the Judgment of the Court, that, under tiie 
Trusts declared of the said Term of 300 years by the said 
Indentm'e of the «2d day of July 1 78a, die Sums Aefeby 
•directed to be raised for the Maintenance and Education 
of the younger Children of the said John late Bail Pen- 
l^t were, according to the true, construction of the said 
Trusts, to be raised and paid only until the said CSukfaw 
became entitled to Maintainance out of the Income of 
the sum of ao,ooo/. by the said Marriage Articles pro- 
vided for the Portions of such younger Children;, and 
that the said John late Earl Poulett had by his Will pro- 
vided a Maintenance for the Plaintiff Lady Augusta 
Poulett, not only out of the said Sum of 20,000/. but 
also out of the said further sum of 20,000/. which he,io 
manner in the said Bill mentioned, purchased from thb 
Defendant for the benefit of his younger^- Children, and 
that therefore the said plaintiff was not entitled to a dou- 
ble provision for Maintenance. 

Mr. Home, and Mr. Sugden, and Mr. Tinnetf, for the 
Plaintiffs. 

Mr. Bell, and Mr. Lynch, for the Defendants. 
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The Vxce-Chancbllor : 
The olgeot of all constractioii is to give eflEedt to the 
italentioii of the Parties as it is to be collected ttoia 
die whole InstmmenL A particular expression* how- 
Sfver clear it may be, when taken alone, may have its 
immediate meaning, qualified or even overruled by the 
hne of other parts of the Instrument. But if a plain 
and clear expression is consistent with the sense of every 
other passage in the Instrument, then to control or 
Ofermle the obvious Intention, upon the ground that it 
IS not a probable or prudent Intention, would not be to 
oonstrue an Instrument, but to make a new Instrument. 

In the Case of Hope v. Clifden (a), and the other 
eases of that class which have followed, it is admitted 
tfM the presumed intention in favour of a vested In- 
terest in a Child during the life of its Parents, must 
yield to clear and consistent expression. 

This Principle is distinctly stated by Sir WilEam 
Grant in Howgrave v. Cottier (6). 

In the present Case, it is declared that the Mainte- 
nance provided by the Term of 300 years is to continue 
until the Portions, which are the subject of a further 
Clause in the Articles, are payable and paid ; by which 
must be understood, until the younger Children became 
entitled to receive those Portions. The Plaintiff will 
Qot become entitled to receive her Portion until she 
attains Twenty-one or Marriage, and she therefore claims 
her Maintenance under the Terms until one of those 
events happens. It is not contended that there is in 
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these Articles any other passage which m its temm ad* 
mits of a diflPerent sense. But it is said that by the 
Provisions of the Articles the younger Children might 
have, and that the Plaintiff actually has^ a present In- 
come for Maintenance out of her Portion, although she 
is not yet entitled to receive it ; and that it could not 
be the intention of the Articles to make a jdouble pro- 
vision for Maintenance ; and that a Court is therefore to 
construe the Articles as if the expression had been, not 
that the Maintenance under the Term is to continue 
until the Portions are payable and paid, but that the 
Maintenance under the Term is to continue until the 
younger Children derive some Income from the Portions 
which are the subject of the further Clause in the Ar« 
tides. If I thought it as improbable as the argument 
supposes, that it could be the intention of these Articles 
to continue the Maintenance under the Term, after a 
younger Child derived any Income from the sum pro- 
vided for its portion, I could not from such mere im- 
probability collect an intention no where expressed, and 
which was at variance with the force of clear and con- 
sistent expressions. But I do not find •that improba- 
bility in the expressed intention which the argument 
assumes. Why is it improbable that it could be the 
intention of Parents to provide a larger fund for the 
education of younger Children than the mere Income of 
their future Portions? The Portions of younger Child- 
reti of great families are seldom large ; but such younger 
Children have universally the same expensive educa- 
tion as the eldest Child of the family. It is further to 
be considered that the distribution of the 20,000/. 
amongst the younger Children was absolutely at the 
discretion of Lord Pouleti ; he might have given to a 
younger Child any share not illusory^ say 100/. The 
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vgmnent for the Defendant would necessarily exclude 
mich younger Child from the possibility of any Main- 
tenance except the 5/. a year, which is the Interest of 
100/,; but where is the improbability that it might be 
the intention of these Articles to enable Lord Poulett to 
exclude a younger Child from an equal participation in 
the Principal Sum of 20,000/., and yet to provide an 
adequate Maintenance for such Child. It is not how- 
erer necessary to push considerations of this nature any 
Arther. By the clear expressed intention of the Par* 
ties to these Articles, as it is to be collected from the 
whole Instrument, the Plaintiff is entitled to Main* 
tenance from this term until the period when her Por- 
tion is payable, and the Decree must thei^fore be made 
•coordingly. 
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HODLE V. HEALEY. 

1 N 1 777, the Defendant Healey contracted to purchase 
from those who then represented the Interest of the 
Plaintiff the Premises in question, which were subject to 
two Mortgages, and afterwards, but before 1782, he paid 
off these Mortgages, and took Assignments to himself. 

In 1782 the Vendors filed a Bill against him for a spe- 
cific performance of his Contract, and in his Answer 
he insisted that the Vendors could not make a good 
Title. On the 22d January 1784 an Agreement was 
entered into between the Vendors and the Defendant, 
whereby the Vendors agreed to dismiss their Bill, and 
ihe Defendant engaged not to proceed against them 
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personally for the CoBts of the Suit; but it was atipuli^ 
ted, that if the Vendors should proTe to be the Persons 
entitled to the Equity of Redemption, that the Defendant 
should be allowed in his Account of Rents and PrK^its 
the Costs of such Suit, and that the Premises should 
not be redeemable without the payment of such Costg, 
as well as of the Money due on the Mcnrtgages. 

In the year 1 786, there being then about 800 /. due to 
the Defendant, the Premises were put up to Sale, and 
there being bid for them only the sum of 640/. no Sale 
was had. 

By Indentures of Lease and Release, bearing date the 
2 1st and 22d of September 1787, Sarah Smith, one of 
the Vendors, claiming to be entitled to a Moiety of the 
Premises, conveyed or released her Equity of Redemp- 
tion to the Defendant; and in the Release the Agreement 
of January 1 784 was recited, and the subsequent attempt 
at Sale, when the 640/. was bid; and the Release pro- 
ceeded upon the ground that the Money due to the 
Defendant exceeded the Value of the Property. 

Etizabeth Hodk,ihe Sister of Sarah Smith, who claim- 
ed to be entitled to the other Moiety of the Equity of 
Redemption, and was a Party to the Agreement of 
January 1784, was at this time dead, leaving an Infant 
Daughter, one of the Plaintiffs, to whom her Title, if any, 
had then descended. 



In the month of June 1804, ^^^ Plaintiff, Hodhy who 
had been the Husband of Elizabeth Hodle, and was 
Father of the Plaintiff, the Daughter, and who claimed 
an Interest as Tenant by the curtesy, wrote to the 
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Sefendant^requesting that he would come to an Acooant 
for the Rents and Profits of the Mortgaged Premises, 
and the Defendant answered such Letter in the fd- 
bwing words : 

^ Mr. George Hodle: — Sir, Mr. Harrox says, the mth 
instant you called on him, and said you did not know 
of any Promise or Agreement you had made for your 
Daughter to sign. I always understood it was requested, 
from the Agreement made by you, your Wife Elizabeth, 
Sarah Smith, and myself, the ssd January 1784, where 
you agree to withdraw all proceedings in the Suit in 
Chanceryi and ordered me to dismiss such suit. If your 
daughter's Husband, or his Father, wants to know parti- 
tidars more than you can tell them, if they will favour 
me with a line, I will send them, or if there is any one 
in York they would like to see the Agreement I have no 
elijection. When I last saw you, your Wife and Daugfa* 
ter, I thought we had fixed what was to be done after 
Ae was of .^e ; but if her Father has any one here more 
fikely to serve her than me, 1 will advise with them, as 
it may be in my power to inform them how things really 
are here with them. 

Yorkfisth June 1804. Signed, George Healey" 

The Bill was for a Redemption, which, as to a Moiety, 
was excluded by the Deeds of 17871 which were unim* 
peached by Evidence ; and as to the other Moiety, the 
Question was, whether the Letter of 1804 prevented the 
Defendant insisting upon the length of Possession. 

The Vioe-Chancellor : — 
A Court of Equity acts with equitable Rights by 
analogy to the Statute of Limitations in the cases of 
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Ejectment, and holds that twenty years possession hf m 
Mortgagee, under certain circnmstances, is equivalent 
to twenty years adverse Possession at Law. There is 
however, this material difference between adverse Pos- 
session at Law and the Possession of the Mortgagee ; 
adverse Possession at Law is inconsistent with the Title 
of the true Owner, but the Possession of the Mortgagee 
is consistent with the Equitable Title of the Mortgagm* : 
twenty years adverse Possession gives therefore ahsoliile 
Title to the Possession at Law, but twenty years Pos* 
session of the Mortgagee does not in itself give Title 
against the Mortgagor. If for twenty years the Mort- 
gagor has suffered the Mortgagee to hold as if he were 
the true Owner, without acknowledgment of the Mort- 
gage Tide, and if for twenty years the Mortgagee has 
considered himself as the true Owner, and kept no 
Accounts as Mortgagee, a Court of Equity holds that 
this negligence of the Mortgagor shall protect the 
Mortgagee from the difficulty which, in such circum 
stances, would attend the Mortgage Account: but if 
within the twenty years the Mortgagee has acknowledged 
the Mortgage Title, a Court of Equity imputes no 
negligence to the Mortgagor ; or if within the twenty 
years the Mortgagee has kept Accounts, or otherwise 
dealt with the Property as Mortgagee, a Court of 
Equity sees no such hardship in the Case of the Mort- 
gagee as ought to protect him from the Account in 
respect of the Mortgagor's negligence. The single 
Question here is, whether the Letter of the 15th June 
1804, being within twenty years of the filing of 
the Bill, is an acknowledgment of the Mortgage Title. 
It is to be observed, that the Defendant had expressly 
acknowledged the Mortgage Title by the Deeds of 1787, 
and that at the time of writing this Letter the De- 
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fendant had no ground upon which he could allege, in 
Answer to the application made to him for the Account, 
that the Equity of Redemption was barred ; and he does 
not so allege. The case he makes is an express ad- 
mission that the Equity of Redemption, as to the Moiety 
of the Mother, still remained in the Daughter; and he 
claims to have this Equity of Redemption released by 
the Daughter, in consequence of some promise made 
ta him by the Father and the Mother. He has made 
nothing of this alleged promise from the Father and 
the Mother; and as the Case now stands upon the 
length of Time, this Letter is a clear acknowledgment 
of the Mortgage Title. 
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- I fully admit the Doctrine in the Cases cited (a), that 
Mich acknowledgment is not to be inferred from equivo- 
eal expressions ; but it may be observed, that the force of 
the expressions used may in some degree depend upon 
the time when they are used. In all the Cases referred 
to« the twenty years had actually passed before the ex- 
prassions were used ; and the Question was, whether 
their effect was to revive a Right then lost to the Mort* 
gagor. The Question is very different when the Inquiry 
18, whether what passes is not an admission of a Right 
which, at the time, was clearly vested in the Mortgagor. 

(a) Whiting v. White, Coep. lb. 162, and Barron v. M(ur 
1. Recks v. Postkthwaite, tin^ lb. 189. 
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i8ao. ANN MARIA GREGORY Plaintiff, 

6th July. and 

' "" ' CHARLES BESSELL, DANIEL SHORTMAN, and 

THOMAS CRODEN Defendante. 

advance of ^00 1. JB ESS ELL, a Victualler, being in want of a Loan 
^Gregory, gives of 300/. for five months, obtained the same of the 
her a Promissory Plaintiff, and by way of Security Bessell drew and 
Note for that signed a Promissory Note in favour of Shortman, for 
Sum^andlnterest, g^^; ^^j^ interest, dated 4th May 1816, and payaW© 

rse y or - g months after date, which Note, as an additional 
man and Croden, ' 

as a further secu' security, was indorsed by the Defendants, Shortman and 

rity for the Mo- Croden, and given to the Plaintiff on the advance of the 

ney. The Note 300/. to Bessell. 
becomes due^ is 

^ir^^^'d ^^d '^^ ^^^ ^^ presented when it became due, but 
Bessell beirL - ^^^ P^^^ ' ^^^ Bessell being incapable to discharge it, 
able to discharge ^® agreed with the Plaintiff, on the 25th October 1816, 
it, agrees to to sell to her all his Household Goods, Furniture, and 

sell to Gregory Stock in Trade, for 580 L ; and it was agreed that the 

HouseholdGoods, * 

&c. for 580 /. and to take back the Note^ with the Interest due on 

•7, in part of Parent. Possession is given to Gregory of the Household 

GoodSf &c. and the Note is delivered up to Bessell^ and destroyed. After- 

wards a Comtnission of Bankruptcy is issued against Bessell, and there 

being an act of Bankruptcy previous to the sale of the Household Goods, 

Sec. to Gregory, they are demanded by the Assignees, and delivered up 

to them. Gregory demands payment of the Note from the Drawer 

and Indorsees, and on refusal files a Bill against them ; an Account was 

directed of what was due on the Note for Principal and Interest, vsith 

the Costs of the Suit, as against Shortman and Croden, and the Bill dis' 

missed vnt/umt Costs, as against Bessell, the Plaintiff undertaking to 

prove the Note under the Commission for the Benefit of Shortman and 

Croden, 
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Note of the Defendant Bessell, so indorsed as before 
mentioned, together with the Interest due thereon, 
should be taken by him in part payment of the pur* 
chase-money. The Plaintiff was accordingly put into 
possession of the Household Gkxxls, Furniture, and 
Stock in Trade, and she delivered up to Bessell the Pro- 
missory Note for 300/. 
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On the 4th of November 1816, a Commission issued 
against Bessell, under which he was declared a Bank- 
mpt, and Assignees were chosen, who demanded of the 
Plaintiff the Household Goods, Furniture, and Stock in 
Trade so sold as aforesaid to the Plaintiff, an Act of 
Bankruptcy having been committed by Bessell before 
the same were sold and deUvered to the Plaintiff; and 
the Plaintiff finding the Sale to her could not be sup- 
ported, she deUvered up Possesion of the Household 
Goods, &c. to the Assignees. 

Under these circumstances the Plaintiff applied to the 
Defendants for payment of the Note, and on their re- 
fusal filed the present Bill, the Prayer of which was, 
th^t the Defendants, or some or one of them, might be 
decreed to re-deliver the said Note to the Plaintiff, in the 
state in which it was immediately before the Plaintiff 
delivered the same to the Defendant Bessell, in order 
that the Plaintiff might recover the monies thereby se- 
cured, by Action at Law, against the Defendants, Short* 
man and Croden, or one of them ; and in case the said 
Note shall have been lost or destroyed, then that an 
account may be taken of the amount of the Principal 
and Interest due to the Plaintiff upon the said Note, 
and that the Defendants might be decreed to pay to the 

o 2 
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Pkdntiff what should be found due upon the taking of 
such Account. 

The Defendants, by their Answers, stated, that the 
Note when delivered back to Bessell was destroyed; 
that the Household Goods, &c. exceeded the value of 
the Note ; and they submitted,, that by the delivery of 
the Note to the Drawer of it, the Indorsers, who were 
mere sureties, were discharged r 

Mr. Bell, and Mr. West, for the Plaintiff. 

Mr. Grant, and Mr. Whitmarsh, for the Defendants. 



The Vice-Chancellor stated, that the Sureties could 
not be discharged by the fraud of the Principal , and 
that the case was the same as if the Principal had paid 
by forged Bank-notes, or false coin. 

The Decree was as follows : — 

** This Court doth order and decree, that it be referred 
to Sir John Simeon, Bart, one, &c. to take an account 
of what is due to the Plaintiff, for Principal and In- 
terest on the Promissory Note, in the Pleadings men- 
tioned, dated the 4th day of May 1816, and to tax the 
Plaintiff her costs of this suit. And, by consent of the 
Plaintiff, it is ordered that the Plaintiff do go in under 
the Commission of Bankruptcy awarded against the 
Defendant, Charles Bessell, and prove what the said 
Master shall find due to the Plaintiff for Principal and 
Interest in respect of the said Note, and for the said 
Costs, as a Debt against the Estate of the said Charles 
Bessell. And it is ordered, that the Defendants, Daniel 
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Shortnuin and Thomas Croden do pay to the Plaintiff 
what shall remain due to her in respect of the said 
Principal, Interest, and Costs, after deducting there- 
from what she shall receive from the Estate of the said 
Defendant, Charles Bessell, upon her proof of the said 
Defendant's Debt. Ai^d for the better taking the said 
Account [usual directions']. And this Court doth 
not think fit to give any Costs as between the Plaintiff, 
and the Defendant Charles Bessell. And any of the 
Parties are to be at liberty to apply to this Court as 
there shall be occasion." 
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CUTHBERT v. CREASY. 

The Bill alleged that it was necessary for the Plain- 
tiff^ in order to assert his legal Title, to proceed by 
Writ of Intrusion. On Argimient of a Detnurrer, ruled 
that the Court could not assume this necessity. 

That ^t was partly an Allegation of matter of Law, 
and did not bind the Court. That the Facts ought to 
be stated from which the necessity arose. 
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1821. COLLARD V. COOPER. 

3 November* 

Th D fendant ^ MOTION was made for an Injunction in respect of 

having appeared, Waste. The Defendant had appeared^ but no Notice 

Motion for an ^^ the Motion was served upon him. Mr. Netokmd 

Injunction in re- cited Harrison v. Cockerell (a), observing, that though 

spect of Waite^ ^q^ expressly decided, it was to be inferred from what 

no ice, -g ^jjgyg gj^ J ^^^ Notice was not necessary. 
was refused, ^ 

The Vice-Chancellor : — 
If where the mischief is imminent, it might be per* 
mitted to move without Notice, though the Defendant 
has appeared, yet in this Case Notice could not be dis- 
pensed with, there being no apprehension of immediate 
Waste. 

Motion refii8ed# 



1811. HOSTE V. BLACKMAN. 

7th December. ^^ 
* '^ ' 1 HE Testratrix in this Case, Mary Towers Allen, had 

Ay being entitled power to dispose of certain Lands, and Money to be laid 

to Two Freehold out in Land ; and in default of execution of the Power 

Houses, and hav' the same to go over. 

ing a power of 

Appointment over certain Landsy and Money to be laid out in Lands, 

the same, in default of Appointment, to go over, by her Will devises 

•* all and every her Freehold Messuages, Lands, Tenements, and Here* 

ditaments" to Trustees, for Sale, Held, that the Two Freehold Houses 

were sufficient to satisfy the Words of the Will, and that the power of 

Appointment was not executed. 

(a) 3 Meriv. 1. 
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By her Will she devised " all and every her Freehold 
Messuages, Lands, Tenements, and Hereditaments'* to 
Trustees, to sell, and the Produce to be considered as 
part of her personal Estate. She gave several Legacies, 
and bequeathed the Residue over. 
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At the time of her Will, and of her Death, she had 
Two Freehold Houses. The personal Estate, and the 
Produce of the Two Freehold Houses, were insufficient 
to pay the Legacies, and the Question was, whether the 
Power was well executed ? Mr. Home and Mr. West 
contended it was not ; that the words of the Will were 
satisfied by the Two Freehold Houses &at v^ere the 
Property of the Testatrix. Mr. Bell, contra, contended 
it was well executed, and insisted that the words " Free- 
hold Messuages, Lands, Tenements and Hereditaments," 
must have meant more than the Two Freehold Houses, 
which could not be called Lands ; and strongly insisted 
that the words used must have been meant in Execu- 
tion of her Power, and ought to be considered as an 
execution, and in consequence, that the deficiency in 
payment of the Legacies must be made good out of the 
Land, and Money to be laid out in Land over which 
she had a power. 

The Vice-Chancellor : — 
The Two Freehold Houses will satisfy the terms 
'' Messuages, Lands, Tenements, and Hereditaments ;" 
and I cannot ijifer from her use of the Terms that she 
meant to execute the Power. 
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,82,. STILL V. HOSTE and Others. 

7th December. 

1, ^ \ . A TESTATRIX by her Will, amongst other Legacies, 
". b. having . o • I 1 

TxDo Daughters bequeathed the Sum of 100/. " unto Sophia StiU, the 

named Selina and Daughter of Peter Still, of Russell Square.^ Peter 
Mary Ann^ A. Still, at the death of the Testatrix, had only two Daugh- 
hcqueathed a Le- ters, one named Selina Still, and another named Mary 
gacy to Sophia, ^„^ still. 
Still, daughter 
of P S There 

was Evidenc i Selim Still filed a Bill for her Legacy, considering 
thaw that Selina herself as meant by the Legacy to Sophia Still. 

was the Person 

meant; hut the '^ ^^ proved that Peter Still had only such two 

other Daughter Daughters as before stated, and that Selina Still was 

being an Infant, the god-daughter of the Testatrix ; and the Attorney 

a reference was ^y^^ made the Will, and another. Person proved bey<md 

«!• . doubt that Selina Still was the Daughter meant, and 

guire who was ^^^ ^^ mistake was probably owing to the Person who 

the Legatee in- copied the Will. 
tended by the de- 
scription in the Mr. Bell, and Mr. Maddock, for the PlaintiflF. 
fVill. 

Mr. Home, and Mr. West, for the Defendant. 

The Vice-Chancellor : — 
There can be little doubt that Selina Still is entitled 
to the Legacy ; but the other Daughter being an Infant, 
let it be referred to the Master, to inquire who was the 
Legatee intended by the description in the Will of the 
Testatrix. 

Reg. Lib. B. 1821, fol. 403, 407, 
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RATCLIFFE v. GUNSON. 

W HERE a Creditor who has proved is fully paid by 
the Surety, he cannot afterwards sign the Certifi- 
cate (a). 

Query. If not at the request of the Surety ? 



i8ai. 
16th January. 



SMITH V. WELLS. 

Upon a reference to Mr. Croft, the Registrar, the 
Vice-chancellor noted, that where the Defendant sets 
down the Cause for Hearing, he is only bound to serve 
the Plaintiff, and that it is the duty of the Plaintiff to 
serve the Defendants (b). 



(a) Nor can a Party who 
has proved a Debt, and after- 
wards assigned it, sign the 
Certificate without the aulho- 
ty of the Assignee. £x- 



parte Taylor^ in re Herhcrtf 
1 G. & J. 399. 

(6) Clarke v. Dwuh 5 M<^« 
474. 
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- - Defendants. 



1 831. Between EDMUND ROBINSON - - - Plaintiff, 

i6th May. and 

r , ,' ^ ELIZABETH SMITH ana Others 
Cotutrftctton of 

an obscure Witt* 

George MOSTYN, late of Ashtead, in the County 
oi Surrey, Esq.^ by his Will, dated the 2gth day of 
August 1819, devised and bequeathed as follows : — ** I give 
in Trust to my Executors, Miss Elizabeth Smith, now of 
Ashtead, and Edmund Robinson, Esquire, (the Plaintiff) 
as much Three per Cent Consols as shall bring in 500 i!. 
a-year, after paying every Legacy Duty, to be applied to 
the will and pleasure of Daniel Ince, Esq., that is, 500/. 
per annum; and if he has Children in Marriage, to 
apply the 500/. per annum to the use of the eldest-bom, 
and in case of his or her death, to the second-bom, and 
80 on ; and if he shall have no Children in Marriage, to 
apply the 500 /. as hereafter directed. I give to Miss 
Anne Smith, as much as shall bring her in 200/. par 
annum, provided that she will sign the proper legal 
Instrument, that in case she npiarries, that she shall give 
my Legacy to my Residuary Legatee, or her Bhure in 
the House and Grounds situated at Ashtead, to her 
Sister, Miss Elizabeth Smith ; and I give as much Con- 
sols as wiU bring in 200/. per annum to Miss lirances 
Diana Smith, exactly on the same conditions as my 
Legacy to her Sister, Miss Anne Smith. I give to 
Nathaniel Smith, now in the East Indies, as much Con- 
sols as will purchase 200/. per annum after paying 
Legacy Duties^ I give to George Smith, Midshipman, 
in His Majesty's Service, being my God-son, now also 
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in the Eaut Indies, as much Consols as will putchase 
200/. a-year. I give to Felix Smith, his Brother, now 
also in the East Indies, and to Sarah Smith, Sister to 
the above, each 200/. a year, after paying the Legacy 
Duty ; and I give to Hester Smith, Sister to the above, 
any Prints or Books now in my possession she shall 
choose, 500 /. year, or as much Three Per Cent Consols 
as shall produce, after paying the Legacy Duty; likewise 
the 500/. a-year which may accrue from Mr. Ince*^ 
Legacy, in case he has no Children by Marriage, on his 
death; in case he should have, then as follows: and 
I give to my Executor, Edmund Robinson^ Esq. 500 /« 
I give all my remaining Property of any Idnd to Miss 
Elizabeth Smith, und^the following restrictions, the 
Int^est of as much Consols M wiU produce aoo /. per 
annum, after the Legacy Duty is paid, to her free 
pleasure ; of course she will give it, or Ashtead, to het 
Siegers, if she marries, and they marry not; and provided 
Mr. Inee should marfy^ and should have Children^ she 
will give as much Consds as yriH produce 500 /. per 
SBtram to her Niece, Hester Smithy and afterwards 
dlfide the remaining Property, and my Estates which 
I diall leave her by Codicil, among die Three Brodiers 
and Two Sisters, share and share alike, unless any on# 
shall be afflicted with Vice or Prodigality, in her own 
opinkm, not in diat of any one eke, let him or her 
net have a Shilling of what she can leave him or her. 
I should have expressed more dearly my meaning, that 
neither Nathaniel Smith, George Smith, Felix Smith, 
Hester Smith, or Sarah Smith, shall be entitled to any 
Legacy till they shall attain the Age of Twenty-five ; 
and I give my Executors authority for that purpose, 
and paiticulariy over the Capital. Hester Smith^B Legacy, 
500 ^ a^year to her first-bom, 300/. a-year to her 
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second^boniy and 200/. a-year to her third-bom. I ab- 
solutely annul every former Will/' 

The Testator made a Codicil to his Will, dated the 
29th August 1819, which was as follows : — " I, George 
Mostyn, make this Codicil to my Will, not being able 
now to adjust it in the manner I had proposed to myself. 
I give to Mr. William Dance, Uncle to the Miss Smiths,. 
1,000 /• I give unto the Treasurer for the time being, 
of the British and Foreign Bible Society, formed in 
London, in the year 1804, ^^ ^^^ ^^ 100/., to be paid 
for the purposes of the Society, for which the Treiaisurer's 
Receipt shall be a sufficient Discharge, To ProfesscMr 
Wyttenback, of Berne, 200 1, to be distributed in Bibles, 
in the Cantons of Switzerland, and 100 L for himself* 
To the Philanthrophic Society 200/.; and if Miss 
E. Smith shall think fit, from the state of their Funds 
and Debts, &c. to give from 300/. to 500/. to the 
Lancasterian mode of education, free for all sect^ 
apply to Mr. Allen, Chemist, but not otherwise; all 
Duties on the above Legacies to be paid by Miss 
jE. Smith, my Residuary Legatee ; Ukewise the Legacy 
Duty on 500/. to my Executor Mr. Robinson, more 
especially as the Interest of all the Legacies not 
payable to Nathaniel Smith, George Smith, Felix 
Smith, Hester Smith, Sarah Smith, till they are respec- 
tively Twenty-five Years of Age, will merge into the 
general Residuary Property, and be disposed of as 
directed by the Will ; dated September 4th 1819. 
George Mostyn. 



The said Testator also made another Codicil to his 
Will, dated the 4th day of September 1819, and thereby 
gave and devised all his Lands, Tenements, and Here* 
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ditamenis^ both Freehold and Copyhold, situate at 
Mickleham, or elsewhere in the County of Surrey, unto 
the said Elizabeth Smith, by the description of Elizabeth 
Smith, of Ashstead aforesaid. Spinster, to hold the same 
unto the said Elizabeth Smith, her Heirs, Executors, 
Administrators, and Assigns, absolutely for ever. 

By a Third Codicil to his Will, dated the same 4th 
day of September 1819, the Testator gave and be- 
queathed certain Legacies, to his servants therein 
named. 

The Testator died on the 14th October, i8ig. 
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Doubts having arisen as to the construction of the 
Will, the Plaintiff, one of the Executors, filed the present 
Bill, to have the Right of the Parties ascertained. 
« 

On the Hearing of the Cause before the Vice-Chan^ 
teUor, on the 12th May 1820, the usual Accounts were 
directed, and the Master was directed to inquire whether 
the Testator had any Interest in the House and Goods 
situate at Ashtead, in the Will mentioned ; or whether 
they were not the absolute Estate of the Defendants, 
Elizabeth Smith, Ann Smith, and Frances Diana Smith, 
and the Master was directed to inquire what Freehold 
and Copyhold Lands the Testator was seised of at his 
death, and particularly in the County of Surrey. 

The Master, by his Report, amongst other things, 
stated that the House and Goods situate at Aslistead, 
were the absolute Estate of Elizabeth Smith, Ann Smith, 
and Frances Diana Smith, and that the Testator had not 
any Interest in the same ; and he further stated, that the 
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Testator was at his death seised of an Estate in the 
Parish of Mkkleham in Surrey, partly Freehold and 
partly Copyhold ; the Freehold consisting of 8 a. 1 b. 7?* 
and the Copyhold part consists of 26 a. and 26 p., but 
not of any other Estate. 



The Cause now came on for farther Directions. 

The Point principally argued was upon the constnic* 
tion of the Residuary Gift to Miss E. Smith, and as to 
the 600 /. to Hester Smith, and the division mentioned 
in the Residuary Clause of the Will among the Three 
Brothers and Two Sisters. The Question being, whether 
the Will created a Trust for them, or left a discretion in 
Miss E. Smith. 



The Vice-Chancellor : — 

There is no doubt that the Residuary Legatee has an 
absolute Discretion to exclude any, and perhaps all of 
her Brothers and Sisters^ from any share in this Pio* 
perty ; but the words of this Will give to the Three 
Brothers and Two Sisters a vested Interest, until divested 
by exclusion. This Case differs nothing from an Inte- 
rest vested in the Brothers and Sisters, subject to h% 
defeated by a Power of Appointment in the Residuary 
Legatee. Unless the Power of Appointment in the one 
Case, or Power of Exclusion in the other, be exercised, 
the Brothers and Sisters will take ; and the Fund must 
in the mean time be secured. 
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Sir JOHN BECKETT, Bart. . - . . Plaintiff, ^gui. 

and 36 th January. 

THOMAS MICKLETHWAITE, JONATHAN LUP- ' ' ' 

TON, and OBADIAH BROOK, - - Defendant, ^^g^g^ h 

JasW.toB.8fD. 

By Indentures of Lease and Release, dated the gth and '^ *^^'^^ ^ ^oo^ 
10th March 1792, between James Whitely (deceased) ,, .'. ^ 

and his Wife, of the one part, and Robert Coghan, of Security a Mort* 
the other part, in consideration of 2,500/. certain pre- gage by Jos. W.j 
mises were mortgaged to Coghan, redeemable on paying M. purchased the 

the 2,500/. and Interest, at a time fixed. Premises mort- 

gaged by Js. W.^ 

The Mortgage was not paid off at the time agreed -^ ^_ 

^P^^- of Foreclosure 

against itf., and 
The Plaintiff and Henry Jhincombe (since deceased) the RepresentU' 
haying in their hands, as Trustees, the sum of 2,500/. to '*^'* of Jos, W. 
be placed out at Interest, agreed to pay off the Mort- '^ ^(>reclose, the 
gage to Coghan, upon having a Conveyance to them by j. f \ 

way of Mortgage of the Lands conveyed on Mortgage to ^^^^^ ^ ^^^ j^^ 
Coghan, and as an additional security, a Conveyance by should redeem the 
one Joseph Whitely, by way of Mortgage of an Estate Plaintiffs and the 
to which he was entiUed. Accordingly, on the 29th F^^^"^^ f^ort- 
and 30th May 1793, the Plaintiff and Dumombe paid g^^byJas.fV. 
off Coghan, and a Conveyance was made by James ^^y ^^ ^ ^^ 
Whitely to Beckett and Duncombe, of the Lands and ^^j^,^ mortgaged 
Premises previously in Mortgage to Coghan, with a by Jos. IV. to the 

representatives 
of Jos. W. But in case the representatives of Jos. W. should redeem the 
Plaintiff the Premises comprised in each of the Mortgages should be con' 
Teyed to them^ and in case of failure by Af., or the representatives of 
Jos. W. to redeem^ that to the parties should stand foreclosed as to all 
the mortgaged Premises* 
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proyiso for Redemption on payment by a fixed day of 
the Principal and Interest ; and Joseph Whitely also, by 
Indentures of Lease and Release of the same date, con- 
veyed his Estate, by way of Mortgage, in the same 
manner James Whitely had done, for securing the said 
sum of 3,500/. and Interest 

The 2^00/. and Interest was not paid by James or 
Joseph Whitely at the time fixed for the payment 
thereof. 



James Whitely died, and devised his mortgaged 
Estate to his two Sons, William and James Whiiely. 

On the 21st February 1811, a Commission of Bank- 
ruptcy issued against William and James Whitely, and 
the Defendants, Micklethwaite, Lupton, and Brook, 
were chosen Assignees, and the Estate mortgaged by 
James WlUtely, the Father, was sold, subject to the 
Mortgage. Micklethwaite becoming the Purchaser, the 
Equity of Redemption was conveyed to him. 

In October 1814, the Plaintiff and Duncomie applied 
to Micklethwaite to pay off the Mortgage, and he proposed 
as an additional security to give, and did on the 15th 
October 1814, execute, to the Plaintiff and Duncombe a 
Bond, in the Penalty of 5,000/. for payment of the 
principal Sum and Interest due on the Mortgage. The 
Money secured by the Bond not being paid at the stipu'^ 
lated time, the Plaintiff and Duncombe brought an Action 
against Micklethwaite , and obtained a Judgment, and 
an Estate of Micklethwaite was sold, and the produce, 
1400/., was applied in part payment of the Mortgage 
by James Whitely. 
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Mkklethwaite not keeping down the Interest due on 
the Mortgage, the Plaintiff requested the Tenants of the 
Estate mortgaged by James Whiteky, the Father, to 
pay their Rents to him, and various sums were received 
fifom the Tenants. 

: Joseph Whiteley died on the 8th May 1815, and the 
Premises mortgaged as before mentioned by him be- 
came vested in the Defendants, Jjuptwi and Brooks, as 
Devisees* 

Jhrncombe died loth April, 1818, whereby Plaintiff 
became the surviving Trustee under the Trust-Deed 
aforesaid^ 

The Bill, after 'stating the foregoing facts, prayed for 
an account of what remained due to the Plaintiff; and 
that Mickkthwaite, Lupton, and Booth, or some or one 
of them, might pay what should appear to be due upon 
the Mortgages, and the Costs of the Proceedings at 
Law, by a time to be limited, or that the Defendants and 
all claiming under them, or either of them, m^ht be 
foreclosed. 

The Defendant, MieklethwaUe, by his Answer ad*^ 
mitted the facts stated in the Bill. 
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The Defendants, Lupton and Brooke, by their An- 
swers, stated the Mortgage executed by James Whiteley, 
and submitted that the Defendant, Micklethwaite, ought 
therefore to pay off the Mortgage Debt and Interest, 
tfid the Costs incurred by this Suit, or otherwise, and 
procure for the Defendant Lupton and Brooks, a Re-con- 
veyance of the Premises formerly belonging to Joseph 

P 
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Whiteky ; and that the Plaintiff, upon being satisfied the 
said Mortgage Debt, Interest, and Costs, ought to ex^^ 
eeute such Conveyance ; and in default of the other De- 
fendant redeeming the said Mortgage, the Defendants 
submitted to redeem the same, and to pHy what shaS* 
be found due to the Plsdntiff ; and thereupon to have a 
Re-conveyance extended to them by all proper PaitiM ; 
uid that they will be entitled to have a Re-conveyanc^ 
and also a Conveyance or Assignment of the mortgagied 
Premises formerly belonging to James Whiteley^ freed 
from all Equity of Redemption in Mtcklethtoaite, or any 
person claiming under him, and to have the benefit of 
the Judgment, and all other Securities which the Plain- 
tiff hath for the payment of the mortgaged Ddbt and 
Interest, and to have the same assigned to them ac- 
Gordin^y. 



Mr. Hari, and Mr. Barber, for the Plaintiff. 

Mr. Bell and Mr. Meggitan, for the Defendants. 

The Vice-Chancellob : — 
I had lately occasion to consider the proper form of 
Decree in a Case of this kind, and the Registrar will 
fi^w the precedent then settled. 



The Decree was as follows : — 

<« This Court doth order and decree* that it be re- 
ferred to Mr. Stephen, one, 8ic. to take an account of 
what remains due to the Plaintifis for Principal and 
Interest in respect of his Mortgage of 2^00/. in the 
Pleadings mentioned^ secured by the several Indentures 
therein set forth, bearing date respectively the 2gth and 
30th days of May 1793, and the same 29th and 30th 



CASES I*r CHANCERY. 

days of May, and the Bond from the Defendant Thomas 
Mickletkwaite, in the Pleadings mentioned, bearing 
date the i6th October 1814, and to tax the Costs of the 
Fhintiff in this Conrt and at Law. And it is Ordered, 
that the said Master do take an Account of the Rents 
and- Profits of the mortgaged Premises comprised in 
the Indenture first stated in the Plaintiff's Bill, dated 
the 30tfa day of May 1 793, received by the Plaintiff and 
the said if. Duncombe, deceased, or either of them, or 
by any other Person or Persons by their or either of 
their order, or for their or either of their use, or which 
without their or either of their wilful default might have 
been received thereout. And it is Ordered, that what 
on taking the said Accounts shall appear to have been 
received for the Rents and Profits of the said mort- 
gaged Premises be deducted from what the said Mas^ 
ter shall find due to the Plaintiff for Principal, Interest, 
and Costs as aforesaid; and upon the Defendant^ 
Thomas Micklethwaite, or the Defendants, ' Jonathan 
Inpton and Obadiah Brook, paying unto the Plaintiff 
¥rhat shall be remaining due to him for Principal, In- 
terest, and Costs as aforesaid, within six calendar 
m0nths after the said Master shall have made his Re- 
port, at such time and place as the said Master shall 
appoint, it is Ordered, that the Plaintiff do convey 
the mortgaged Premises in the manner following, viz. — 
In case the said Defendant, ITiomas Mickkthwaite, shall 
redeem the Plaintiff as aforesaid, that the Plaintiff do 
convey the mortgaged Premises comprised in the In- 
denture first stated in the Plaintifi^s Bill, bearing date 
the 30th day of May 1793, free and clear of and from 
all Incumbrances done by him, or any claiming by from 
or under him, and deliver up all Deeds and Writings in 
his custody or power relating to the said mortgaged 
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Premises, upon oath, to the Defendant Thomas Mkkle^ 
thwaite, or as he shall appoint. And it is Ordered, that 
the Defendant do also convey the mortgaged Premises 
comprised in the Indenture secondly stated in 'the 
Plaintiff's Bill, bearing date the same 30th day of M^X 
1793, free and clear, &e. and deliver up all Deeds and 
Writings in his custody or power relating thereto upon 
Oath to the said Defendants, Jonathan Lupton and 
ObadiaJi Brook, er as they shall appoint. But . in 
case the said Defendants, Jonathan Lupton and Obor 
diah Brook, shall redeem the Plaintiff as aforesaid^ 
then it is ordered, that the Plaintiff do convey the 
mortgaged Premises comprised in each of the said 
several Indentures of the 30th day of May 1793, free 
and clear, &c. and deliver up all Deeds and Writings ia 
his custody or power relating thereto, to the Defend- 
ants, Jonathan Lupton and Obadiah Brook, or as they 
shall appoint. But in default of the Defendant Thgmuu 
Mkklethwaite, or the Defendants Jonathan Lupton and 
Obadiah Brook, paying unto the Plaintiff what shall be 
remaining due to him for Principal; Interest, and Costs 
as aforesaid, by the time aforesaid, the said Defend- 
ants are from thenceforth to stand absolutely debarred 
and foreclosed of and from all Right, Title, Interest 
and Equity of Redemption, of in and to all the afore- 
said mortgaged Premises; and for better taking the 
said accounts all parties, &c. [usual directions] and 
any of the Parties are to be at liberty to apply to this 
Court as there shall be occasion." 

Reg. Lib. A. 1820. fd. 871.. 
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ENGUSH V. HENDRICK and others. i8«»- 

1 June. 

An Injunction was obtained by the Plaintiff on the Seroice qfSub* 
filing of the Bill and Affidavit^ restraining the Defendant ptena on persons 
and her Agents until answer from receiving or getting who in one in- 
in any of the Debt or Effects of her Brother, Charles **^^^ ^^"^ ^^^ 
Lucas Kendrkk deceased, and a copy was served on ^ ^^ * ^ , 
the Solicitors of the Commissioners of the Victualling v, . ^^ j^^ 
Board, together with a Notice not to pay any Monies ^j ordered, 
due to the Deceased ; and a copy of the Injunction was 
also served upon Messrs. Slade and Co. who however, 
refused to receive a Subpoena. 

A Motion was now made that Service of the Subpoena 
on Messrs. Slade and Co. might be deemed good service 
on the Defendant Catherine L. Hendrick, who resided in 
Ireland, upon an Affidavit, which stated that Slade and Co. 
as Proctors of Mrs. Hendrick, had obtained Letters of 
Administration for her to her Brother's Estate; and that 
they had applied to the Clerks of the Victualling Office, 
on behalf of Mrs. Hendrick, for a VictuaUing Bill for 
181/. 153. 3(2. mentioned in the Plaintiff's Bill, and 
that the Plaintiff had applied to them to receive the 
Subpoena, who had refused to receive the same. - 

Mr. Newland, in support of the Motion, observed that 
acting as Proctors for Mrs. Hendrick in obtaining the 
Letters of Administration, and also as Agents, in the 
Application to the Victualling Office, the Motion was 
proper ; and he cited Hales v. Sutton (a), and Smiti 

(fl) 1 Dic4c. 26. 
^ 3 
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V. Hibernian Mine Company, (b). He observed he had 
searched for Hales v. Sutton in the Register Book^ but 
could not find it. 

The Vice-Chancellor: 
As Messrs. Slade and Co, have not merely acted as 
Proctors in obtaining Administration for the Defendants* 
but also as Agents in the Application made to the Vic- 
tualling Board* you are entitled to your Order. 

Motion granted. 



1821. 

16th November. 



The Warrant 
of Committal of a 
Bankrupt being 
by mistake dated 
the 2d March tn- 
stead of the 2d 
February^ held 
that this is not 
such an error as 
can be amended 
under the 18M 
section of G, 2, 



Ex parte M'GEE in re M'GEE. 

1 HE Bankrupt was brought up in pursuance of a Writ 
of Habeas Corpus. 

The Warrant of Commitment stated that the Bank- 
rupt had attended on the last Examination* which was 
afterwards adjourned to the 2d of February 1813. That 
on that day* having given unsatisfactory Answers to the 
Questions which had been put to him* both which were 
set out in the Warrant in the usual manner* the Com* 
missiopers had committed him. The Warrant of C<mih 
mitment was by mistake dated the 2d of March instead 
of the 2d of February. 

Mr. Eden, for the Bankrupt* contended that this case 
did not come within the 18th section of the 5 Geo. St 
o» 30 by which* if it merely appear to be an insufficiency 



(b) Sell. & Lefr. 238. 
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in ihejbrm of the Warrant, the Judge is empowered to 
re-commit. That in the present Case there was no cri- 
terion by which the Judge could amend the inconsist- ' h'oe* 
ency apparent on the face of the Warrant ; that it was 
a defect in substance, and not in form ; or if a defect in 
form, it was a defect of such a nature as the Court had 
no power to remedy. His Honor declaring himself to be 
of that opinion, the Bankrupt was discharged^ 



M.6£E. 



SYMONS V. SYMONS and POWELL. 1821. 

ad May. 

By Indenture of Lease and Release, dated the 25th u^^^ ^ ^^j 

and 36th days of November 1814, certain Estates were demise from year 

settled to ITiomas Symom for life, with Remainder to to year, by a Te* 

the use of the Plaintiff for Life, with Remainder to the nant for Lifcf 

Krst and other Sons of the Plaintiff, with Remainders »^* 1^ ^ 

over; with a Proviso that it should be lawful for the said , j j * 

' SfC, and under 

Thomas Symom, during his Life^ and after his decease, xoritten Agree^ 
to and for Plaintiff and the other Persons therein men- menisfor Leases 
tioned, when by virtue of the Limitations therein not exceeding 3 
-contained they respectively should be in the actual Years, signed by 
PiMsession of or entitled to the Rents, Issues, and '^^^mL^ 
Profits of the said Manors and other Hereditaments ^^^ j^.^^ thoueh 
thereinbefore granted, released and confirmed, and xoitnessed by his 
thereby limited to Uses in strict Settlement, by any Jgent, the Inters 
Deed or Deeds, Writing or Writings, to be sealed and est of the Lessees 
delivered by them the said Thomas Symons and Plaintiff, determines xnth 

4L 7'/* /* #A^ 

and the other Persons therein mentioned, in the presence * \| , 

^f atid lo be attested by two or more credible Witnesses : . * 
And either referring or not referring to the said Power, to tUmabU. 
limit or appoint by way of Lease or Demise, all tt any 

P4 
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part or parts of tho said Manors and other Hereditaments 
thereinbefore granted, released, and confirmed, and 
thereby limited to Uses in strict Settlement to any 
Person or Persons for any term or number of years 
absolute, not exceeding twenty-one years, to take efiect 
in Possession, and not in Reversion, or by way of futmre 
interest, so that there should be reserved in every such 
Limitation or Appointment, by way of Demise or Lease, 
payable during the continuance of the Use or Estate 
thereby created, the best or most improved yearly Rent 
or Rents to be incident to the immediate Reversion of 
the Hereditaments so to be limited by way of Demise or 
Lease, that could or might be reasonably had or gotten 
for the same, without taking any Fine, Premium, or 
Foregift, for the making thereof; and so that there 
should be therein respectively contained a clause in 
the nature of a condition of Re-entry for the non- 
payment of the Rent or Rents to be thereby reserved, 
by the space of twenty-one Days after the time to be 
thereby appointed for the payment thereof; and so that 
the Person or Persons named therein as Lessee or Les- 
sees did execute a Counterpart or Counterparts thereof 
respectively, and did thereby covenant for the due 
payment of the Rent or Rents thereby to be respec- 
tively reserved; and should not^ by any Clause or words, 
therein to be respectively contained, be made dispunisb* 
able for Waste, or exempted from punisjiment for com* 
mitting Waste. 



Thomas Symons, the Father of the Plaintiff, enjoyed 
the Estates during his Life. He died on the 6th day of 
November, 1818, having by his Will bequeathed all his 
Personal Estate to the Defendant Powell, upon certain 
Trusts, and thereby appointed the Defendants, Sytmm$ 
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and Powell, his Executors. At the Death of Thomas 
Symons the Estates were in the Occapation of Tenants 
from year to year, under Agreements in Writing signed 
by the Tenants, and witnessed by the Agent of Thomas 
Symons, but not signed by Thomas Symons himself. 
These Agreements were differently expressed : also under 
Agreements by Parol, or under written Agreements 
with TJiomas Symons, signed by the Tenants, but not by 
Symons, for Terms of Years, none of them exceeding 
Three Years from the commencement. The greater 
part of the Tenancies commenced on Candlemas-day ; 
and the Rents were reserved half-yearly, upon Lammas 
and Candlemas-day. Some of the Tenancies commenced 
at Christmas, and others at Midsummer ; and the Rents 
of the latter Tenancies were reserved half-yearly upon 
Midsummer and Christmas-day. 
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Certain Tithes also, included in the Settlement, were 
let by Thomas Symons, the Father, to certain Persons, 
from year to year, at yearly Rents or Compositions, 
under parol or written Agreements signed by the 
Tenants only; and such Tenancies commenced at 
Michaelmas in such year, and the Rents or Compo« 
sitions were reserved payable yearly at Michaelmas* 

AU the Lettings were at the best Rents, and no Fine 
was in any instance received. 



The Plaintiff by his Bill insisted that the several 
Lettings were in Equity a good Execution of the power 
to lease or demise ; and that the Rents are incident to 
the Reversion ; and that the Plaintiff, as Tenant for Life 
in Possession; was entitled to receive the Rents without 
apportionment from the last day on which the sam^ 
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became due, in the life-time of Thomas Symom lb* 
Father, to the first day of payment ocenrring nasi 
after his death ; and the Bill prayed a DeclaiatioQ id* 
cordingly ; and that the Defendants might be decvead to 
permit the Plaintiff to use the Defendants nameii^ if 
necessary, to enable him to recover and receive avdk: 
Rent, upon their being indemnified against such Pko» 
ceedings. The Defendants, by their Answer, sabnitttdl 
that the several Agreements entered into with Aa 
Tenants were not a 'good execution of the power ; tlnl 
the Rents were not incidental to the Reyersion ; and thai 
they were entitled, as Executors and Trustees of Umlmm 
Symom, to a proportion of the Rent for the period flMi 
the last day on which the same became due and fmy* 
able during the life of Tfumuu Symom, to the day if 
his death. 



Mr. Bell, and Mr. WUbraham, tor tht Piaintiffis^ 
The Question is, whether these parol and wiitlMi 
Agreements for Leases, some of them from year to jmfi 
and others for three years, could in Equity^beconsideMd 
as enforceable against the Remainder-man under lbs 
power given to the Tenant for life to lease and d^tnis^l 
If they were, the Plaintiff is entitled to the Relirfpssyed 
by his Bill. 



In an Opinion given by Lord Kemfon, when at the B«; 
(in which LoidAshburton, then at the Bar, and Mr. Jfiiif- 
docks, concurred), he was of opinicm, that under a poijirer 
Uke that in the present case. Leases by parol constifaled 
the Tenants purchasers for a Valaable ccmsideralion ; tad 
t(hataCourtof Equity would effectuate the Leases ag&init 
the Remainder-man, and consequently, that on the diatb 
of Uie Tenant for Life, the Remaindernnan was entitled 
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to all the Rent from the Reiit^ay next preceding the 
death of the Tenant for life (a). 

In Clarkson v. Ld. Scarborough {b), when there had been 
Icaaes by parol and by agreement in writing that opinion 
18 attended to ; and certainly the Decisicm in that Caae 
is in opposition to it, but the reasons on which it was 
founded are not given. The principle on which Lord 
Kefyan rested was, that this Court would enforce against 
a Remainder-man, a letting from year to year, as being 
a bargain for a valuable consideration by a Party having 
a power to make it effectual by a due execution of his 
power. After the Case of ClarJwm v. Lord Scarborough 
and the subsequent Case of Ex parte Smyth (c) the caae 
of a pared Agreement, it is in vain to contend that the 
parol Leases in this case would be effectuated ; but it is 
different as to the written Agreements for Leases from 
year to year, and for three years. In Clarhon v. Lord 
Scarborough it was certainly held that the written 
Agreements for Leases were invalid as against the Re- 
mainder-man, but the reason of the Decision is not 
given. 

In Shannon v, Bradstreet (d) an Agreement to grant 
a Lease by the Tenant for life, with a power to lease, 
was held binding on the RemainderHoouan. If in this 
Court such written Agreements for Leases were good as 
against the Remainder-man, they might by Bill have 
been enforced, and as a consequence the Remainder-man 
is entitled to the Rent as if the Lease had actually hoesa 
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(a) This opinion is printed 
in a note to ex parte Smyth, i 
Sw. 351. 



(*) 1 Sw. 354. 
(c) 1 Sw. 337. 
{d) 1 Sch. & Lef. 58. 
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made according to the Power, more especially as the 
Lessees have been in possession, and the Remainder^ 
man has confirmed the Leases. 

The written Agreements for Leases were signed by 
the Tenant, though not by the Tenant for Life : but they 
were witnessed by his Agent, (the Agency <;an be preyed), 
and that witnessing by the Agent must be considered as 
tantamount to a signing by the Tenant for Life. In 
Wilford V. Beazely (e), a signing as a Witness was 
held binding on the Vendor; and inColes v. Trecothkk{f)f, 
Lord Eldon seemed strongly impressed that the signature 
of aa Agent as Witness to a Contract would bind his 
Principal. In this Case there could be no reason fo 
the Agent signing as a witness, unless for the purpose 
of giving effect to the Agreements. 



Mr. Wetherett, and Mr. Sugden, contra: — 

It is admitted that the parol Leases cannot be sus* 
tained ; nor can the written Agreements for Leasee 
The Tenant for Life did not sign those Agreements. 
It is said his Agent signed as Witness ; but it may be 
doubted whether that Signature is sufficient. It was 
not decided in Coles v. Trecothick. Abstractedly it is 
not sufficient; and it is not proved that the Witness was 
an Agent, and that he was authorized to sign the Agree* 
ments. In Blore v. Sutton (g) it was held that a Memo- 
randum in Writing, entered in the Book of an authorize 
Agent, signed, not by the Agent himself, but by his 
Clerk, although in Evidence to have been approved by 



(0 1 Ves. 7. S. C. 
503. 
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(f) 9 Ves. 334. 

(g) 3 Meriv. 337, 
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liim, and according to the usual course of business, 
was not a sufficient Agreement in writing. 

Mr. Btll. — It can be proved that the Witness signed 
as an authorized Agent. He was the Solicitor of the 
Tenant for Life^ and signed all his Papers for him. 

Counsel for Defendant continued.—* 
.. Assuming this Witness was the Agent for the Tenant 
for life, and authorized to sign the Agreements, there 
are still insurmountable objections to the Plaintiff's 
Claim. The Leases were not binding on the Remainder- 
man. The Cases of Clarhon v. Lard Searbaraugh, and 
Ex parte Smyth, are in point. These Leases are not ac- 
cording to the power ; there is no Clause of Re-entry. 
The Remainder-man had no power to re-enter. In a 
late Case in the House of Lords (A), Lord Eldon and 
Lord Redesdale, alluding to Shannon v. Bradstreet, ob- 
served, that if a man has a power to grant for ten Years, 
and he grants for twenty-one, the Lease, although bad 
for the twenty-one, will be good for the ten; because 
there, both Parties have before them a written In- 
strument which gives the Power; but that it was diflS^cult 
to deal with a Case where the Contract itself does not 
furnish the means to determine what Lease is either to 
bind theLessor, or those to come after him, as personal 
Representatives, or as real Representatives. 

Mr. Bell, in reply : — 
The Cases on Apportionment of Rent are collected 
by Mr. Swanston (i). Since no binding Leases could 
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be made except ander the Power, it must be pretuined 
that it was the intention that the Leasee should ooih 
tain the Covenants required by the Power ; and also 
presumed that the witnessing of the Agent was intended 
to give effect, as Agent to the Agreement. 

The Vice-Chancellor : — 
The Authorities cited appear to me to establish that 
Doneof the Agreements in question can be considered as 
equitable executions of the power of the Tenant te 
life, even if the written Agreements are to be taken to 
be his Act, which I do not decide. The Bill must be 
dismissed, but without Costs. 

Reg. lib. B. 1820, fol. ii84« 



i8al. 
14 December* 

The mere cir- 
cuMutance of the 
FlmUaiff being 
imprisaned does 
not entitk the 
Defendant to call 
for a security for 
Costs. 



BADDELEY v. HARDING and Others. 

1 HE Plaintiff filed his Bill against the Defendants a9 
personal Representatives of Thomas TtmnUs, deceased, 
claiming a sum of 200/. as due to him under the Tes- 
tator's Will, and also a Share of 500/. covenanted to be 
paid by the Testator. 

The Cause was heard upon Bill and Answer, and 
the usual Decree was made for an Account, and pro- 
ceedings were had in the Master^s Office. 

The Def!^dants now applied that the Plaintiff might 
give Security for Costs^ not merely to the Amount 
of 40/., but for such Amount as the Master should ap- 
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ptove, aaid that all proceedings should be stayed in the 
mean time, upon an Affidavit that the Plaintiff had been 
fliAtenced to be transported for seven years, under the 
52 Geo. 3, c. 130, s. a, for Poaching; and that the Tes- 
tator had not left Assets sufficient for the payment of 
his Debts. 




Baddjklet 

o. 

Hardxxo 

and AnotheTr 



It was admitted that the Plaintiff had not sailed to 
the Place to which be was to be transported, but that 
at present he was in a penitentiary plaoe of con- 
finement. 



Mr. Agar, and Mr. Loumdes, contended this waa a 
Case where security for Costs, such as the Master 
should approve, ought to be given, before any further 
proceedings were had. They cited Harvey v. Jacob (a),, 
as an analogous Case at Law, where security was di- 
rectedforall Coats retrospectively and prospectively, the 
Plaintiff in the Action having after issue joined been 
convicted of felony, and received sentence of trans- 
portation ; he cited also SeUaz v. Hanson (6). 

The Vice-Chancellor : — 
If this Court is to follow the Rule at Law, the Case 
cited has no application to the present, because this 
Plaintiff is not on his way to transportation, nor has he 
incurred any forfeiture of his Goods, being under sen- 
tence for a misdemeanor only, and not for a felony (c). 

Reg. Lib. A. 1820, fol. 136. 



(a) Bame & Aid. 159. 

(6> 5 Yet. d6i. 

(c) See, in addition to the 
Cases cited. Anon. « Taunt, 
b. \y where the Court ob- 



served, *' The accident of a 
Person being in prison does 
not take away his right to 
sue, were it for 10,000 W 
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i8ii. POWELL V. MOUCHETT: and LICHFIELD, v. 

. ^■^""^' . MOUCHETT. 

Equity cannot j 
correct IViUsvjHm -^N this Case a Devisor^ after a Will made, dated the 

the head of Mis' 3d September 1807, executed a second testamentaiy 

take, but follows Instrument, dated the 18th May 1813, for a partial pm^ 

the Rule of Law, ^^^^ y^^^ ^^ ^^ express Clause of Revocation. It was 

, J. alleged that he was incompetent at the time of the 

mean what he has s®^^^^ Instrument, or if not incompetent, that the 
expressed ; hut Clause of Revocation was introduced without any such 
the Court may intention on his part. 
direct anissue, to 

inquire whether tj^^ Question was. How the Issue or Issues should be 

'^. r J •' framed to try both these points ? 
presstonfound tn ^ '^ 

the Will forms 

part thereof The Vice-Chancellor observed, that in the Case of a 

Deed drawn by the mistake of an Attorney against the 
Intention of the Parties there was contract and con- 
sideration, but that a Devisee was a volunteer for whom 
a Court of Equity would not interfere. 

That at Law, Evidence was not admissible that the 
Devisor did not mean that which he had expressed, and 
the Rule must be the same in Equity. But Evidence 
was admissible, to show that a particular expressioii 
was not his Will, as in the obvious case of interpola- 
tion after the execution of the Instrument. 

That it appeared to him there must be two Issues^ 

1st. Devisavit vel non, as to the whole of the 
second Instrument. 
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^d« Detnsavit vel non, as to the Clause of Revo- 
cation. 

It appears from the Registrar's Book that an Issue 
was tried in the above Causes before the Lord Chief 
Justice of the Court of Common Pleas, when on the 
first Count of the said Issue the Jury found that the 
Testator William lickfield did not deVise in manner 
and form set forth in the paper writing of the i8th 
May 1813. On th^ second Count, that the said Testator 
at the time of the making and signing of the said paper 
writing was not of sound mind. On the third Count, 
that the said paper writing was executed according to 
the directions contained in the Statute of Frauds. And on 
the fourth Count, that the whole and every part of the 
said paper writing was not the true Last Will and 
Testament of the said William Uehfield ; and, at the 
same time, delivered in a paper writing in the fol- 
lowing words, ^* The former Will good; and the last Will 
can only be considered as a Codicil, thereby leaving out 
the Revocation Clause/' It being thought that the above 
findings were inconsistent, and that the true question to 
be tried was not sufficiently put in issue, the Causes 
came on for Re-hearing on the 2d June 1820, when it 
was ordered that the Parties should proceed to a Trial 
at Law upon the following issues :— ^First, whether Wil- 
Uam Lichfield did, in and by a certain paper writing, 
bearing date the 18th May 1813, devise in manner fol- 
lowing, that is to say, ** I give, devise and bequeath, unto 
Abraham John Mouchett, his Heirs, Executors and Ad- 
ministrators, so much of my real and personal Estate as 
will be sufficient to raise and pay to my Brother John 
Uckfield, the Sum of 100/. a-year, and which Sum I 
-direct the said A. B. Mouchett to pay to him by quar- 

Q 
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terly payments, &c.; and I give and bequeath to the 
said A. B. Mouchett 200 /• for his trouble in the execution 
of my Will, and I constitute and appoint him my Exe- 
cutor." Secondly, Whether the words following, that is 
to say, ** And I hereby revoke and make Toid all other 
Wills," which are contained in the said paper writing, 
the 18th May 1813, are part of the last Will and Testa- 
ment of the said William Lichfield \ and in case upon the 
Trial any special circumstances should arise, the sine 
were to be indorsed upon the postea. 



Reg. Lib. B. 1830, foL 1553. 



i8si. 
17 July. 

Writs of ne ex- 
eat regno, gron/- 
fd against HuS' 
hand and Wife 
Executrix^ the 
Plaintiff under- 
taking not to 
ierve more than 
one of the Writs. 



MOORE V. HUDSON. 

1 HE Bill was filed by the Plaintiff for the payment of 
a Sum of Money due to him from the Estate of Georgt 
Simpson, deceased. 

By an order of the i6ih July 1 821 , it was ordered that 
Michael Egan and Theodosia his Wife, (two of the De- 
fendants) should, within a fortnight, transfer into die 
name of the Accountant-general, in trust in the Cause, 
a sum of 1,167/. 175. 6d. Three per cent Consolidated 
Bank Annuities, the Property of the Testator Gtotge 
Simpson, then standing in the names of J. B. Hudson, 
deceased, and Theodosia Egan, the Executrix, and for- 
merly the Wife of the Testator. An application was now 
made for Writs of ne exeat regno against the Defendants, 
Michael Egan and Thtodosia his Wife, which was sup- 
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ported by an Affidavit of the Plaintiflrs Attorney, stating 
that a Reference having been made to the Master to take 
an account of what was due to the Plaintiff from the 
Estate of the Testator, the Plaintiff had taken in his 
chai^, and that the Master had allowed the same to 
the amount of 600 /. but had not yet made his Report. 
That upon inquiry at the Bank, the Deponent found 
that the said Sum of 1,167/. ^7^- 6^* ^^ ^^^ ^^^^ 
out; but this was not known to the Deponent before the 
16th July, (the day before this Application) and the 
Plaintiff ivas residing at Readif^ in the County of Berk^ 
shire. That Michael Egan and Theodosia his Wife had 
quitted their residence at Bath, and the Deponent 
b^eved that the former was about to leave this King- 
dom, if he had not already left it; and that his Wife, after 
making some necessary arrangements, was about, in a 
few days, to join her Husband : That the Deponent verily 
believed that the said Sum of 600/. allowed by the 
lif€uier was justly (}ue to the Plaintiff; and that it was 
the intention of the Defendants in going abroad to de- 
firaud the Plaintiff of what was due to him. 
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Mr. Bell opposed the Application, objecting, that no 
Writ of ne exeat regno was prayed for by the Bill. A 
Writ may be obtained against a Wife who is Executrix 
or Administratrix, where her Husband is out of the 
Kingdom ; but here it is not clear that he is abroad, or 
if abroad, that he is not there for temporary purposes 
only. 

Mr. Moore, contrd: — 
It is not necessary, though usual, that the Bill should 
pray for the Writ. In Collinson v. - (a) Ix)rd Eldon 

(a) 18 Ves. 353. 

Q 2 
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says, " When this Prerogative Writ came to be applied 
as a ciyil Process it would have been an extraordinaiy 
exercise of Jurisdiction to refuse it, merely as not prayed 
in a stage of the proceedings when there was no pre- 
tence for praying it. If when the Bill was filed the 
Defendant did not intend to leave the Kingdom, it would 
have been highly improper to pray the Writ. Aground- 
less suggestion that the Defendant means to abscond 
would press too harshly; and would also operate to 
create the very mischief, which the Court, permitting the 
Motion without notice, means to prevent. The omiaaioii 
to pray the Writ therefore forms no objecticm. 

The Vice-chancellor said he would grant the Writ,. 
although he had some doubts upon it. 

The Order directed Writs of ne execU regno against 
Michael Egan and Theodosia his Wife to be marked in 
Security for the Sum of 600 /. the Plaintiff undertaking 
not to issue more than one of the Writs. 



Reg. Lib. B. 1820^ foL 1^95. 
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i8at. 

BRAIN V. BRAIN. a8 June, 

11 August, 

8 November^ 
Job brain bebg, among other Hereditaments, \7 December . 

ieiaed in Fee Simple of an Estate called Perrys, and j Testator seiseit 

Batht, made his Will, duly executed so as to pass in Fee of an £$•» 

Teal Estates, dated the loth January 1814, and thereby tate disposes of 

gave and devised unto his Son Samuel Brain and his it by Will. After 

HeirB,the Messuage or Dwemng.house,with the Garden, J^'"^ ^^ ^'J^^ 

and six several closes or pieces of Land thereunto ad- ^ . ° 

* to oorroxD a sum 

joining, commonly called or known by the name of ^r Money, he 
Perry $ and Baths, with the Appurtenances, to hold the corners the Es" 
same unto his Son Samuel Brain, and his Assigns, for tate by way of 
life, with Remainder to the use of the Child, if only one, '^ c«nVy for the 
abd if more than one, then of all the Children of his Son ^^^^ ^^ ^'^'" 
Samuel Brain, equally between them if more than one, ^ #a^ * ' 
Tenants in common, and the Heirs and Assigns of the ^^^ ^^ ^j^^ 2)f r c/ 
same Child or Children respectively, with benefit of Sur- of Conveyance, 
nvorship; and if aU the Children of the said Samuel that if the Mort" 
Brain should depart this Hfe under the age of twenty- e^i^ ^^V ^ 
one years, without leaving fesue, then as to one undi- \^ . . ^ J' 
vided moiety, to the use (disposing of the Fee) of the ^^^^ ^^^ ^^ ^^^ 
Kveral persons in the said Will mentioned; and as to coitvty the Es- 
tate t(y him, his 
Heirs and Assigns, or to such persons ot persons, and for such Elstate and 
Estates, and to and for such lawful trusts intents and purposes, as the 
Testator, his Heirs and Assigns, should by any Deed or Instniment in 
writing direct limit or appoint ; held, that the direction of the additional 
words, to convey to such person or persons, Sfc. gave no new power cf 
Conveyance to the Testator beyond what he woiUd have acquired xvithout 
them, as the necessary consequence of the conversion of his legal into an 
equitable Fee, and consequently, that the Conveyance being as a mere <e- 
curiiyfor Money, operated only as a Revocation of the Will, pro tanto. 

<i3 
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the other moiety thereof, to the use of his Dau^ter, 
Hannah Brain, and her Assigns for life, with Remainder 
(disposing of the Fee) to the use of the several persons 
in the said Will mentioned. 

And the said Testator, after reciting in hi« said Will 
that he had, on or about the 31st day o( At^usi thien 
last, contracted for the Purchase of two several pieces 
or parcels of Land called Bull Halls, directed, that upon 
the completion of such Purchase, the Estate whereof 
such Purchase should be completed should become 
part of his Residuary Estate in the said Will mentioned; 
and as to all the rest, residue, and remainder of his 
Real Estates not thereinbefore given and devised^ 
and all such parts of his Real Estates as were therein 
directed to become part of his Residuary Estate, the 
Testator devised the same unto his Sons Sanrnel Bram 
and Richard Brain, as Tenants in common^ and thek 
Heirs, subject to the payment of his Debts* 

After the date of his Will the Testator completed die 
Purchase of the pieces of Land called BuU Halb, ex- 
cept that he left a small part of the Purchase-money 
thereof unpaid, and which remained due to the Tendon 
at the time of filing the Bill, and thereupon by Inden* 
tures of Lease and Release of the 23d and 24th of June 
1814, the pieces of Land called Bull Halls wer^ con- 
veyed and assured to the use of such person and per- 
sons, and subject to such power of Revocation and new 
Appointment, and other powers, as the said Testator, 
Job Brain, by any Deed or Deeds, Instrument or Instru- 
ments in writing, to be sealed and delivered by him in 
the presence of and to be attested by two or more cre- 
dible Witnesses, shoidd direct, limit or appoint i with 
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Remainder to the use of the said Testator for his Life; 
with Remainder to the use of Richard Hall, his Heirs 
and Assigns, during the life of the said Testator, upon 
trusty for the said Testator and his Assigns ; with Re- 
mainderi in default of such Appointment, to the use o'^ 
the said Job Brain, his Heirs and Assigns for ever. 




Brain 
BRArir. 



After the date of the said Will, and the said last-men- 
tioned Conveyance, the Testator had occasion to borrow 
the Sum of 800 L ; and Elizabeth Prout agreed to ad- 
vance and lend him that Sum, upon having the repay- 
ment thereof with Interest, secured upon the said^ 
Messuage, Lands and Hereditaments, called Perrys and 
JBaihi, and Bull Halls, which the said Testator agreed 
diould be done in the manner hereinafter mentioned ; 
and in pursuance of that Agreement, by Indentures of 
Leiuse and Re-lease, dated the 16th and 17th of October 
1814, it was by the said Re-lease witnessed, that in 
pursuance of the fsaid Agreement, and in consideration of 
the Sum of 800 /. paid by the said Elizabeth Prout, the 
said Testator absolutely and irrevocably directed, limited- 
and appointed, that all and singular the said Heredita- 
ments and Premises called Perrys and Baths, and the 
pieces of Land called Bull HaUs, should be and enure to 
the uses hereafter mentioned ; and for better conveying 
and assuring the said Hereditaments and Premises unto 
and to the use of Moses Davis and George Wittington^ 
(parties thereto,) and their Heirs, the Testator, by the direc- 
tion of Elizabeth Prout, granted, re-leased and confirmed 
onto and to the use of the said Moses Davis, and George 
Whittingtqn, and their Heirs, the said Hereditaments and 
Premises called Perrys and Baths, and the said Pieces 
of Land called Bull Halls, upon trust, that they and the 
Survivor of them,, and the Heirs and Assigns of such 

<i4 
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Survivor, should permit the said Testator, his Heirs am 
Assigns, to occupy and enjoy the said Hereditaments 
and Premises until the 17th of April then next, the 
BaiAV. time appointed for the payment of the said Sum of 8oo/. 
. and Interest; and from the payment of the same, then 
upon trust, upon th^ request of the said Testator, his 
Heirs or Assigns, to convey and assure the said H^^ 
ditaments and Premises unto and to the use of the said 
Testator, his Heirs or Assigns, or unto and to the use of 
such other person or persons, and for such Estate and 
Estates, and to and for such lawful trusts, intents and 
purposes, as the said Testator, his Heirs or Assigns, by 
any Deed or Deeds, Instrument or Instruments in 
writing under his or their hand, or respective hands, 
should direct, limit or appoint, and that clear of and 
from all intermediate charges and encumbrances what^^ 
soever. And the said Testator covenanted that he would 
pay the said Elizabeth Prout the said Sum of 8oo/. with 
Interest, on the said 1 7th of April then next ; and in 
case the said Sum of 800 Z. or any part thereof, or the 
Interest thereof, should be in arrear on the said 17th 
April, and should not be paid within forty days then 
next folloif^ing, the said Trustees should, as soon as con- 
veniently might be after the expiration of the said forty 
d^ys, or any time thereafter, sell and dispose of and 
convey the said Hereditaments and Premises, or such 
Parts thereof as they should deem expedient, without 
the concurrence of, or any further power or authority 
from the said Testator or his Heirs, either absolutely, or 
by way of Mortgage in Fee Simple, or otherwise, either 
together or in parcels, and by public Sale, or private 
Contract, at their discretion, and for such price as to 
them should appear reasonable; and that the Trustees 
should, out of the Money to be received by any sucb 
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Sale or Mortgage, after paymeht of the Expenses thereof, 
retain and pay unto the said Elizabeth Prout the Sum 
of 800/. or 80 much thereof as should then remain un- 
paid, and Interest; and then in trust, that the said IVus* 
tees should pay the Residue (if any) of the Money to 
arise by such Sale or Mortgage, and convey and assure 
such part or parts of the said Hereditaments and Pre- 
mises as should then remain undisposed of, unto the 
said Testator, his Heirs or Assigns, or otherwise, as he or 
they should direct or appoint, free from encumbrances; 
and in the mean time, and until such Conveyance and 
Aasurance should be made, should stand seised and 
possessed thereof, in trust, for the said Testator, his 
Heirs and Assigns* The Deed contained a declaration 
that the Receipts of the Trustees should be sufficient 
discharges to the Purchasers; and a Covenant, that if 
required by any Purchaser or Mortgagee of the said 
Hereditaments and Premises, the Testator would join in 
a Conveyance thereof. 

The Testator died on the 8th April 1815, without 
having revoked his said Will, (except so far as the same 
might be revoked by the said Mortgage Conveyance,) 
and without having paid off the said Mortgage Money, 
and the same, at the time of filing the Bill, remained 
charged on the said Hereditaments and Premises called 
Perry s and Bttths, and Bull HalU. 

Mr. Bell, and Mr. Xoe, for the Heir at Law of the 
Testator, insisted that the Testator's Will was revoked 
as to the Estates called Perrys and Baths^ and Bull 
Halls. 

There can be no difficulty as to the Estate called Bull 
Halls. The Conveyance of the 33d and 24th June 1814, 
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to Btich uses as the Testator shonld appoint^ and in de- 
fault of Appointment to uses to bar dower, operated as 
a Revocation as to that Estate ; it must follow the Caae 
of Ward v. Moore (a) determined by yoilr HoncMr (fi). 



Then as to the Estate, Perry s and Baihs, we contend 
that the direction, that the Trustees under the Mort* 
gage Conveyance should, upon Payment of the Prin- 
cipal Money and Interest, re-convey the Estate to the 
use of the Testator and his Heirs, or to the use of such 
Persons as he should by Deed appoint; or in case of 
Sale of any part thereof, should re-convey the Residue 
unsold to the Testator, his Heirs or Assigns, or otherwise 
as he or they should direct or appoint, gave the Testator 
anew Power over the Estate, and consequently operated 
as a Revocation. 

Mr. Home, 9XidFeamley, contra:^ for those interested 
in the said Estates under the Will. 

The foUowing Cases were cited, Thome v. Thome (cX 
PerJdm v. Walker (d), Earl of liitco&i's Case (e), Tiddier 



(a) 4 Mad« 368. 

(Jb) By a deciee of the 98th 
June 1891, it was declared 
that the conveyance of the 
Estate called Bull Hatts^ by 
the indentures of lease and 
release of the S3d and 34th 
days of June 1814, was a 
Revocation of the said Testa- 
tor's Will, as to that Estate, 
apd that the same descended 



to the Testator's beir-at^Iaw. 
The principal discussion was 
on the Revocation as to the 
Estate called Perryt and 
Baths. 

<c) 1 Vern. 141. S. C 
Ibtd. IB2. 

{d) Ibid. 97. 

(e) 1 Eq. Ab. 411. S. C. 
Shawy P. C. 154. 
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V. Itekner (/), Kenym v. Sutton (g\ WilRam v. Owen (A), tgfli, 

and Hartoood v. Oglander (i). 

The Vice-Chancellor :— * Bbaucp 

The Question in this Case is, whether the Will of 
Job Brain was revoked by a subsequent t)eed. Aftiar 
the Will, the Devisor borrowed a Sum of 800/. of 
Elizabeth Proui, and conveyed the Premises in question 
to two Trustees in Fee, by way of Secfurity, with a 
Power to sell in certain events, and a direction, that 
upon re-pajrment of the Money the Trustees should re- 
convey to the Devisor and his Heirs, or to the use of 
such other Persons, and for such Estates and Interests, 
as he should by any Deed or Instrument under his hand 
appoint. It is admitted, that if the direction had been 
simply upon re-payment of the Money the Trustees 
should re-convey to the Devisor and his Heirs, that there 
would have been a Revocation pro tanto only ; but be- 
cause it is added, that they are to re-convey also to his 
Appointment, that he requires a new Estate with new 
Powers, and that the Conveyance, though only a Secu- 
rity for Money, is a total Revocation. 

The true question therefore is, whether, by the ad-^ 
dition of the words which follow the direction to re- 
convey to the Devisor and his Heirs, he does, in fact, 
acquire any new Estate or Power; or, whether these 
subsequent words do not leave him with the same Estate 

(f) Cited in Parsons v. mood v. Oglander^ 6 Ves. 207, 
Freematif 3 Atk. 741. Amb. & S. C. 8 Ves. 115. 

117. & 1 Wils. 308. (A) 8 Ves. jun. 595. 

(g) Cited in WiUiams v. (1)6 Ves. 199. S-C.SVes. 
OueUf 2 Ves. jun. 601. Har* 106. 
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and the same Powers as he would have had if they had 
not been used. It is plain, that he who has a right to 
call upon Trustees to convey to himself and his Heirs, 
has a right, by any Instrument under his hand, to direct 
the same Trustees to convey to the use of any other 
Person, and for any Estates and Interests at his plea- 
sure. The authority to make such direction by ttiy 
Deed or Instrument under his hand is the neeeasaiy 
consequence of this conversion of his legal Estate into 
an Equitable Interest; and the subsequent words are 
the mere ** expressio eorum qua taciti msuniJ^ I am of 
opinion, therefore, that the Conveyance in question^ 
being by way of Security for Money, is a Revocation jpro 
tanto only. I am unable to say whether this opinion 
does or does not interfere with the Case of Kemfom v« 
Sutton, for want of knowing accurately the facts of 
that Case; but it certainly does not interfere with the 
Case of Tickner v. Tickner, where a new Power to ap^ 
point to uses was acquired. 
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Between THOMAS CALVERLEY - - - Plaintiff, j\^\ 

fio April, 
and * ^, ' 

EDWARD TUFTON PHELP, JOHN JAMES The Equity of 

BEDINGFIELD, WILLIAM CLUTTON, Redai^ionofa 

ALEXANDER M'CLEOD, and STAFFORD Mortgage in Fee 

O'BRIEN Defendants. ^^ heencon. 

veyed to Trui- 

1 HIS was a common Bill of Foreclosure, and the only . ' ,, . 

' ^ to 9eU and pay 

Qne8ti<m was, whether there was not a defect of Parties. qfJncumbrancei^ 

and divide the 
James Phelp, and Edward Tufion Phelp, his Son, wy*» ^^^ 
haying power to dispose of a certain Estate, subject to ff^*^^^ spect/ied 
a Mortgage in Fee for securing 11,000/., and Interest^ ^- / * 

for the purpose of paying off this Mortgage, borrowed of ^ proviso that 
the Plaintiff, Thomas Calverleyt 1 1 ,000 /. upon Security the receipt of the 
of the same Estate; and thereupon, by Indentures of Trustees should 
Lease and Release, of the 17th and 18th of February, ^*charge the 
1808, the former Mortgages being paid off, joined in a ^^y^%/^^ 
Conyeyance of the Estate to the Plaintiff and his Heirs, ^g^i^ ^j^ y,^. 
for the purpose of securing the Re*paymentof the tees alone tode^ 
11,000/. and Interest; two Terms comprismg the Mortr fend a Bill of 
gaged Premises were assigned to a Trustee for the Foreclosure^ InU 
Plaintiff for the same purpose. The Mortgage Money '*^ '** cestuig 

was not paid at the time appointed. ^"® "^^ ^^ 

* necessary parties 

to the suit. 
By Indentures of Lease and Release, dated the soth 

and 21st of Dec. 18] 1; the Release made between James 

Phelp and Eleanora his Wife, and E. T. Phelp, his Son, 

of the first part ; Samuel MUes, of the second part, and 

Alexander M'Ckod, and Stqford (yBrien, of the third 

part, certain Estates, including the Mortgaged Estates, 

were oonyeyed (subject to the Mortage, to the Plaintiff", 
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i8ai. and also subject to a Mortgage to J.J. Bedingfield, and 
William Glutton, for securing a Sum of 2,783/. 8s. 6d. 
and to another Mortgage to them, for securing another 
Phelp Sum of 1,400/.) to Alexander M'Cleod, and Stafford 
and others. (/Brien, (two of the Defendants,) and their Heirs, upoa 

trust, with the consent of James Phelp, and his Son, 
JE. J. Phelp, or the survivor, to sell the same, and to 
stand possessed of the Monies to arise from the Sale, 
to satisfy the Monies due on the several Mortgages, and 
Interest, and to stand possessed of the Surplus of such 
Monies, upon certain trusts, for the benefit of the said 
James Phelp and Eleanora his Wife, and Edward Tujiom 
Phelp, and the younger Children of the said James Phdp 
and Eleanora his Wife. There was a provision in ^ 
Deed, that the Receipts of the Trustees should be a dis- 
charge to the Purchaser. James Phelp died in Jauie 
1814, and his Interest in the mortgaged Premises 
ceased at his death ; but his Widow and several younger 
Children survived him. 

Mr. Stpanston, as Counsel for the Defendant M'Cleod^ 
objected, that the Widow and younger Children oi James 
Phelp were necessary parties to the Suit, as beneficially 
interested in the Equity of Redemption ; — ^The general 
rule is, that cestuis que trust are necessary Parties to a 
Suit against Trustees relative to the Trust Property. 
Without a Clause declaring the Receipt of the Trustees 
a sufficient discharge, the cestuis que trust, must be 
Parties to a Bill for specific performance of a Contract 
of Sale by the Trustees : — ^That Clause enables the Trus- 
tees to represent the cestuis que trust for the purpose of a 
Sale, not for the different purpose of a Foreclosure. It 
is true, that Lord Redesdale in one passage says, *' that 
persons having demands prior to the creation of Thifts 
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for the payment of Debts or LegacieBi or other Incum- 
brances, may enforce their demands against the Trus- 
tees without bringing before the Court the Persons 
interested under the Trust, if the absolute disposition of 
the Property is Vested in the Trustees ;" but he adds, 
'^ if the Trustees have no such power of disposition as 
in the ease of Trustees to convey to certain uses, the 
Persons claiming the benefit of the Trust must also be 
Parties/' In this Case, the special proviso in the Deed 
etiabfing the Trustees to give a receipt for the Purchase 
Money, does not extend the power of the Trustees be^ 
yond the particular purpose for which it Was created ; 
consequently the cestais que tru$t must be made 
Ptirties. 




Calvbrlcy 

V. 

PaRLP 
andptbeni. 



Mr. Hart, and Mr. Wilbraham, in support of the Bill, 
observed that there had been a fluctuation of opinion 
as to the necessary Parties in these Cases ; that formerly 
a subsequent Incumbrancer was not a necessary party. 
But that was not the Rule now; even a subsequent 
judgment-creditor, it has been held, is a necessary 
Party (a). Here, however, the Trustees sustain the In- 
terests of the cestuis que trust. The cestuis que trust 
could not have filed a Bill to redeem. The present 
Parties are sufficient. 



They cited, in illustration of their Argument, Lord 
Redesdale's Treatise (6), City of London v. Richmond {c), 
and Adair v. Ttie New River Company (d). 



(a) Bishop of Winchester v. 
Beaver^ 3 Ves. 315. & Forth 
V. Duke of Norfolk^ 4 Mad. 

503. 

{b) P. 149, 3 ; Ed. 3. 



(c) a Vera. 421, affirmed 
in the House of Lords, 1 Bro. 
P. C. 516. ed.Tom. 

(«0 1 1 Ves. 429. 
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The Vice-Chancellob:— 
The general Rule of the Court is, that all Persons 
having an Interest in the Equity of Redemptioii must 
be made Parties to a Bill of Foreclosure; and the ques- 
tion here is, whether, inasmuch as the Trusttes for Safe 
have a power to discharge a Purchaser by their Receipt 
for the Purchase Money, an exception is to be made to 
the general Rule, and the Mortgagee may foreclose the 
Equity of Redemption in the absence of the penmis 
entitled to the produce of the Sale, and who are the only 
persons who have a beneficial Interest in the Equity of 
Redemption. The Author of the Trust has dechrad 
that in case of a Sale the presence of the Parties bene* 
ficially interested in the Produce of the Sale shall not 
be necessary ; and he had a right to deal as he pleased 
with his own Property ; but this declamtion has no ap« 
plication to a Bill of Foreclosure ; and the general Rule 
must prevail, that all Persons interested in the Equity of 
Redemption shall be Parties to the Suit for Foredosnie* 



,8as. DEVIS v. TURNBULL. 

5 March. 

A DefenAmi i Action at Law having been commenced by the 

Law having 4- P^ai^^^ff* i» Equity in this Suit against the Defendants, 
fuied ku consent this Bill was filed for the purpose of obtaining a Gun- 
to a Comnttssicn 

fir the Examination of a Witness resident abroad^ a BiU xdos Jikd by 
the Flaint^s at Laa to obtain a Commission for that purpose, the De* 
fendant at Law having retired from the jurisdiction of the Court. Ser» ' 
vice of the Sidfpana, to appear to the Bill, on his Attorney at Law, or^ 
dered to le good service. 
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mission for the Examinatioa of a Witneds resident at 
Gibraltar ; and Mn Parker, on behalf of the Plaintiffs^ 
now made an application to the Ck>urt, that Senrice of 
the Subpoena f(Hr the Defendant Peter Ewms Tumbutt, 
to appear and answer the Plaintiff's Bill, on the Attorney 
at Law of the said Defendant, might be deemed good 
Service on the said Defendant* The application was 
supported by an Affidavit by the Phdntiff 's Solicitor, 
stating that the Plaintiffs had commenced an Action in 
the Court of King's Bench against the Defendants, 
Peter Evans TumbuU, and Alexander Turnbull (who 
were Co-partners), to recover the Amount of the Pro- 
ceeds of a Bill of Exchange for 500/.; that Alexander 
Turnbull resides abroad, and that P. J5. TumbuU 
refiised to appear for him in the said Action, and 
therefore the Plaintiffs proceeded to Outlawry against 
Alexander Turnbull, and had since caused a Declaration 
to be delivered against P. £. Turnbull, stating that fact, 
and that P. E. Turnbull had pleaded the (General Issue, 
and Issue had since been joined in the said Action ; 
and Notice of Trial had been given, that John Relph 
will be a material Witness for the Plaintiff on the said 
Trial ; and the Plaintiffs cannot, as the Deponent is 
advised, and verily believes, safely proceed to Trial 
without the benefit of his Evidence; and that John 
Re^h being resident at Gibraltar, or elsewhere beyond 
the Seas, the Deponent, on behalf of the Plainti£&, 
applied to the Attorney of P. E. Turnbull, and requested 
him to consent to a Commission to be issued from the 
Court of King's Bench to examine the said John Relph 
de bene esse, but he refused to consent thereto ; and in 
consequence of the refnsal of the said P. E: Turnbull {a), 

(a) A Rule or Order for tsuned without consent; Tidd's 
this purpose cannot be ob- Prac« 860. Ed. 8. 

R 
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and of the absence of J(Jm Relph from this kingdom, 
the Plaintiffs are in danger of being deprived of his 
Testimony on the Trial of the said Action, without the 
assistance of this Court; and that application was 
made at the Residence of P. £. T\imbuU for the purpose 
of serving him with a Subpcena to answer the Plaintiff's 
Bill, when it was discovered that he had left this 
Country and gone to Mar$eUhi\ and that he is still 
abroad out of the Jurisdiction of this Court ; and this 
Deponent thereupon applied to his Attorney at Law, and 
requested him to appear to such Subpcena for him ; to 
which appUcation his Attorney repUed that P. E. ZWii- 
huU had left this Country and that he was without 
authority to appear for him in any Suit ; and that the 
Plaintifis were thus prevented from obtaining the Evi- 
dence of John Relph, without the Assistance tf tins 
Court. 



Mr. Parker had not been able to find any Preeednit 
in support of his application, nor could the Registfan 
find one. 



The Vici-^HANCELLOB : — 

I have read the Affidavit in this Case. A Plaintiff at 
Law, as well as a Defendant, has a right to the assist* 
ance of this Court for the Purpose of obtaining Evidence. 
If the Plaintiff at Law retires from the Jurisdiction, die 
Court directs service of the Subpoena upon his Attorney 
at Law to be good service ; and as either Party may 
file a Bill, why, upon principle, should not a similar 
Order be made as to the Defendant at Law? 

Order made. 



Reg. Lib. A. 1821. fol. 1089. 
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RICHARD BYRCHALL and ANN his Wife, and 1822. 

Another ---------- Plaintiffs, ^ ^ 



and ji fum 4)f2000 L 

JAMES BRADFORD, WILLIAM FARMER, urns bequeathed 

GEORGE SHRIMPTON and HANNAH his Wife, to an Executor, 

and Others Defendants. "'^^ '^'^ ^^*^/ 

1 Trustee under 

Y* the Will, upon 

XT appears from the Registrars' Books that John Rich- trust, for Invest- 

mond Webb, by his Will, dated the 3d of May, 1S02, ment in the Pub- 

after devising his real Estates to the Defendants James ^^ ^^ds. He 

Bradford and Richard Farmer, their Heirs and Assicnns, , , 

. m 1 . . 1 , <"^ hands, pay^ 

upon certain Trusts therein mentioned, (among other - interest to 

things) gave and bequeathed to the said James Bradford the cestuis que 

aad Richard Farmer the sum of 2,000/. upon trust, that trust for many 

ihey and the survivor of them, and the Executors, Admi- !f^^^'f ^^^ ^ 

nistrators and Assigns of such survivor, should place out ^^^'^tatum 

apd invest the same in the Public Stocks or Funds, in . , . . ^7% 
^^ had been invested 

their or his own name or names, and should pay the ^ccordinit to the 
Interest or Dividends arising from the Funds or Stocks, trusts. Held, that 
as they should become due and be received, unto Hannah this was such a 
Reeves, now Hannah Shrimpton (one of the Defendants) breach of trust, 
fys her Life, and after her Deqease, in trust, to pay and ^ ^'^^ ^^ 
apply the Interest and Dividends of the said Stocks or ^ , ^ 

« to have pur- 

Funds unto the Plaintiff Ann Byrchall, then Ann Reeves, ^j^^^j ^^ the 

the Daij^hter of the said Hannah Shrimpton, if she Executor sonntch 
should survive her Mothw, and should not have then stock as the sum 
attained the Age of 21 years, for her Maintenance and ^«,ooo/. would 
Education, and as soon as she should have attained the ^^ purchased 
Age of 21 years, in case the Mother should be then dead, ^ ^^, 
upon trust, that the said Trustees and the survivor of g^jicient for In* 
them, and the Executors, Administrators and Assigns of vestment. 

B 2 
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such survivor, should pay the said Stock or Principal 
Sum of 2,000/. or transfer or assign the Security or 
Securities taken for the same, unto the Plaintiff jitm 
Byrchall, for her own use and benefit. And the said 
Testator declared, that if the Money to arise by the Sale 
which he had directed of certain parts of his real Es- 
tate, should, together with his Personalty, not be suffi- 
cient, after payment of his Debts and Funeral Expenses, 
for the payment of the Legacies given by his Will, that 
all other his Freehold, Copyhold and Leasehold Estates 
should be charged therewith, and that his Trustees 
should raise the deficiency by a Sale or Mortgage, or by 
the Rents and Profits, of his said other Freehold, Copy- 
hold and Leasehold Estates, proportionate and accordii^ 
to the respective values thereof, and appointed Asm 
Richnumd Webb, Eliza Richmond Webb, and the De- 
Tendants, James Bradford, and Richard Farmer, Execv- 
tors of his Will. 



The Testator died 'on the 17 th February 1805, <^^ bis 
Will was proved by James Bradford and Richard Farmer, 
only. The said Sum of 3,000/. was not invested ac- 
cording to the Trust of the Will, but was, without the 
knowledge of those persons beneficially interested in it, 
retained by James Bradford in his own hands, and Inte- 
rest was regularly paid thereon. This circumstance 
being made known to the Plaintiffs in the year 1818, they 
filed their Bill, praying that an account might be taken 
of the Personal Estate and Effects of the said Testator, 
and that the same might be applied in a due course of 
Administration ; and that so much of the three per cent 
Consolidated Bank Annuities might be purchased by the 
said James Bradford and Richard Farmer, upon the 
Trusts in the said Testator's Will declared, of the Stocks 
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or Funds to be purchased with the said Legacy of 2,000/. 
as might, at the time when the said James Bradford and 
Richard Farmer had got and received Assets of the said 
Testator sufficient for the same, have been purchased 
with the sum of 2,000/. ; and in case the Personal Es- 
tate and Effects of the said Testator, should not be suf- 
ficient to answer and satisfy the said Legacy or Sum of 
3,000 /• then, that an Account might be taken of the 
Rents and Profits of the said Testator's Estates (mean- 
ing those first directed to be sold) received by the said 
James Bradford and Richard Farmer, or by their or 
either of their order, or for their or either of their use, 
or which they or either of them might Iiave received ; 
or if the Money received from the sale and disposition of 
the said Testator's said Estates, and in case the said 
Personal Estate and Effects, and Rents and Profits, and 
Money last mentioned, should not be sufficient for the 
same, then that the said Testator's said Estates directed 
to be sold as aforesaid, or such parts thereof as then 
remained unsold, or a competent part thereof, might be 
sold fcnrthat purpose; and in case the said Personal 
Estate and Effects, Rents and Profits, and Money last 
afinresaidf and the Money to be produced by sale of such 
last-mentioned Estates, should not be sufficient for the 
purpose aforesaid, then that the said other Estates of 
the said Testator,'or a competent part thereof, might be 
sold for the same. 
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The Cause coming on to be heard this day (a), it was 
referred to the Master to inquire (among other things) 
whether the Defendant George Shrimpton and Hannah 
his Wife, and the Plaintiff Richard Byrchall and Ann his 
Wife, or any, and which of them, were at any time, and 

(a) Ante, p. 13. 
R3 



1890. 
1 May. 
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when, respectively apprised that the Defendant Jame$ 
Bradford had the said sum of 2,000/. in his own hands, 
and for the better discovery thereof the Parties were to 
produce upon Oath, all Deeds, Papers and Writings in 
their custody or power relating thereto, and were to be 
examined upon Interrogatories as the said Master should 
direct. 



The Master, by his Report^ dated the 14th August 
1821, (among other things) stated, thBt James Bradford 
and Richard Farmer (since deceased) alone proved the 
said Will, and that the said James Bradford had prin- 
cipally acted in the execution thereof; and on or before 
the year 1807, possessed themselves of sufficient Assets 
for the purchase of Stock sufficient to answer the said 
Legacy of 2,000 /., as directed by the said Will; and that 
the said Legacy of 2,000 /. was not invested in the Pur- 
chase of three per cent Consolidated Bank Annuities 
until some time in the month of March i8ig ; and he 
found by the several and respective Answers and Ru- 
minations of the said Plaintiffs, 12. Byrchall, and Jfm 
his Wife, and of the Defendant, Hannah Shrimpton^ to 
Interrogatories exhibited before him pursuant to the 
said Decree, they severally and respectively deposed, 
that they were apprised some time in the month of 
January 1818, as well as they could recollect, and not 
before, that the said Legacy or Sum of 2,000 /., was 
retained by the said James Bradford, in his own hands^ 
and not placed out and invested by him ; and the said 
James Bradford, and Ann his Wife, also deposed, that 
upon, or shortly after being apprised thereof, they, in 
conjunction with the said other Plaintiff, promoted the 
Institution of this Suit; and he found that the said 
Defendant G. Shrimpton, by his answer and examina* 
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tion to Interrogatories also exhibited before him^ihat he 
ivas apprised^ upon being applied to to put in hia Answer 
to the Bill filed in this Cause« as well as he could re- 
collect^ and not before ; and that he had considered of 
the state of Facts and Examinaticm aforesaid^ and found 
that the Plaintiffs, Richard ByrchaU, and Ann his 
Wife, and the said Defendant Hannah Skrinq>ton, were 
apprised some time in the month of January 1818, and 
not befdre : and the said George Shrimptan was apprised, 
on the application made to him to put in his Answer 
to the Plaintiff's BiU, and not bef<Mre, that the said 
Legacy or Sum of 2,000 Z., was remaining in the hands 
of the said Defendant James Bradford, and not inyested 
(HT laid out 
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The Cause coming on to be helurd on further dirs0- 
tions. 



tSflfi. 
7 March. 



Mr. Bell, Mr. Sugden, and Mr. Meggison, for the 
JuegateeSa 

It is found by the Master^s Report that the Legatees 
had no notice of the Breach of Trust until the year 
1818. The annual Sum. of 100 /• was paid by James 
Bradford^ and he represented that the sum of 2,000/* 
Was invested according to the Trusts, which was a gross 
Breach of Trust 



Mr. Hart, and Mr. RoufM, for the Defendillt 
James Bradford. 

No Case has gone so far as to say that m Executor, 
who was directed to lay out Money in Stock, and 1ms 
not done so, shall be charged at the accidental Price of 

K4 
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Stock when it should have been laid out It never 
could have been considered that the Money was invested 
in Stock, the Receipts are given as for Interest; and the 
Sum paid Annually is the exact Interest upon 2,ooo/. at 
Five per Cent per Annum. 



The Vice-Chancellor: — 
Where in the Administration of an Estate this Court 
decrees the payment of Legacies which by the Will 
are directed to be invested in Stock, it never enters into 
consideration whether the Executor might or might 
not have been able, with reascmable diligence, to have 
provided for the Legacies at an earlier period, in order 
to fix him with such amount of Stock as at the earlier 
period might have been purchased ^ith the Legacy. 
And the reason probably is, because the difficulty and 
expense which would attend such an Inquiry in the 
case of an Executor, makes it more convenient in Prac 
tice that the Leg^y should be provided for in Money 
at the time of the Administration by the Court, without 
reference to the Price of Stocks. But where a L^acy 
is given by a Will to a Trustee, who is not an Executor, 
and he is directed to invest it immediately upon receiv- 
ing it in the purchase of Stock, and he receives it from 
the Executor, and in the place of such Investment he 
keeps it in his own hands, his conduct is a plain Breach 
of Trust, and he is clearly answerable to his cestui que 
Trust for any Loss by a subsequent rise in the Price of 
Stock. There is in such a case no difficulty or inom- 
venience in ascertaining the extent of the Loss. 

When an Executor, who happens also to be named a 
Trustee, of a Legacy to be laid out in Stock, has fully 
administered the Estate, and assented to the Legacy^ 
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and retains the Legacy in his hands, not as Assets of 
the Testator, but as Trustee of the Legacy, then the 
principles which would apply to another Trustee must 
apply to him. He is no longer clothed with the cha- 
racter of Executor^ but is, as to the Legacy, a mere 
Trustee. 
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Such is the Case of Uiis Defendant Bradford; and 
having fiuled in his attempt to establish that it was by 
consent of the cestui que Trust that the Legacy was not 
invested in Stock, he must now transfer as much Stock 
as the Legacy would have purchased when he ceased to 
hold the Legacy as Executor, and become a Trustee. 
And if the Parties do not agree as to that period it 
must be referred to the Master to inquire into that 
fitct. 

The Parties afterwards agreed, in order to save the 
reference to the Master that the Price of Stock should 
be computed at a day stated. The Decree was as 
follows; 



• *' This Court doth declare, that the Legacy or Sum of 
2,000/. given by the Will of the said Testator John 
Richmond Webb, as therein mentioned, ought to be in- 
vested in the Public Stocks or Funds. The Defendant, 
James Bradford, possessing Assets of the said Testator 
sufficient to answer the said Legacy ; and it being ad- 
mitted that the said Defendant possessed Assets suffi- 
cient for that purpose on the 1st February 1^08, It is 
order^, that the Defendant James Bradford do pur- 
chase as much Bank 3/. per cent Annuities as the sum 
of 2,000/. would have purchased according to the mar« 
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ket price such Annuities bore on the 1st February 1808, 
And it ordered, that the Master do ascertain the price 
such Annuities bore on that day> in case the Parties 
differ about the same. And it is ordered, that the Sum 
of 2,564/. 25. Bank three per cent Annuities, already 
purchased by the said Defendant James Bradford, be 
taken in part of the Annuity hereinbefore directed to be 
purchased. And it is ordered, that the Master do tax 
the Plaintifis, and all the Defendants, except tfie said 
James Bradford, their Costs of this Suit, and whit dnll 
be taxed for the said Defendants Costs be paid by the 
Plaintiffs. And it is ordered, that all the said Defimd^ 
ants Costs be added to the Plaintiffs Costs ; and it is 
ordered, that such Costs be paid by the Defendant, 
James Bradford'^ and any of the Parties are to be at 
liberty to apply as there shall be occasion.'' 



Reg. lib. A. i8si. fol. 1060. 

It appears by the Registrars' Books, that this CtvM 
was re-heard before his Honor the Vice-Chancellor ott 
the 8th June 1822, when the above Decree was varied, 
by ordering that James Bradford do transfer into the 
name of the Accountant-General, in trust, in this Cause, 
so much Bank three per cent Annuities as the Sum of 
2,000 /. lyould have purchased according to the marktl- 
price such Annuities bore on the ist of FdiMTUaty 1808; 
the Sum of 2,564/. 25. already purchased by the said 
Defendant, Jama Bradford, which is now standing ia 
the name of the said Accountant-General, to be takeb 
in part of the Annuities directed to be purchased. 



Reg. Lib, A. 1821, foL 1550. 
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From a Petition afterwards presented in this Canse 
to the Master of the Rolls it appears that Stock was 
purchased by James Bradford pursuant to^ the Decree. 

Reg. Lib. A. 1821. fol. 2195. 
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JOHN MAITLAND Plaintiff, 1822. 

ftpH lO March 

MATTHEW CHALIE, JOHN SHUTE DUNCAN, ^ ' 

JOHN ARNOLD, and HENRY SERINE, 

Defendants. 

Matthew CLAREMONT, by Ws WiU, dated the Bequest of 

26th February 1772, bequeathed as follows: — ''And as 25,000/. 3 per 
to all my temporal Estate wherewith it hath pleased God ^^^ ^o Testa- 
to bless me, I dispose thereof ai follows, (that is to say), ^^^' ^J^^7 

I name, constitute, and appoint my worthy Friend and ' a^\ j 

and after her dC" 

ceasSy one moiety to the Testator's next ofkinj in equal degree^ other than 

and except any Child or Children of S. C; and as to the other moiety 

logo unto and amongst all and every the Child and Children ofS.Cf 

equally to be divided between them at their respective ages of ai years^ if 

more than one^ Share and Share aUkcy and if but one^ then to such only 

Child at his or her age o/*2l years. The Will afterwards contained 

aprovisOf that in case S. C. sh oul4 ^ withm^t leaving fl«y^rjjZj;^py» 

Children of her body, or leaving any such Child or Children, such only 

Child, or all such Children, shotdd die before attaining the age of^i years, 

then the last-mentioned moiety should be paid among all the next of kin 

of the Testator, in equal degree, who shoufd be living at the time of the 

death of the longer liver of them his said Daughter and her said Child" 

ren so dying before having attained the age of 21 years, as aforesaid. 

Determined that, two Daughters of S. C. having attained the age of ai 

years, but died in the life^time of their Mother, took vested interests in 

the last'mentioned moiety. 
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Partner^ John Nicholas Unwood, Eaq.^ my Friend Fraticit 
Douroure, of Kensington, in the County of Middlesex, 
Esq., and my faithful Book-keeper, Mark Cephas Tutet, 
Executors of this my Will ; and it is my will, and I do 
hereby order and direct that my said Executors do and 
shall, as soon as conveniently may be after my decease, 
set apart, out of my Estate, or purchase with a sufficient 
part thereof, a Capital of 25,000/. in such of the Parlia- 
mentary Funds, or Oovemment Securities, carrying Inter- 
est at the Rate of 3 per cent per annum, as they mj said 
Executors shall think fit ; which said Capital or Fond 
of 25,000/., when so set apart or purchased, I will shall 
be transferred to and taken in the joint names of my 
Executors, unto whom I give and bequeath the same, 
upon the several Trusts, and to and for the several uses, 
intents and purposes hereinafter mentioned, expressed 
and declared of and concerning the same, (that is to 
say), in trust, to pay all the Interest, Dividends, and 
Yearly Produce of the said Capital or Fund of 25/100 JL, 
as the same shall arise and become payable, unto my 
Daughter Susanna Chalie, the Wife of John Chahe, of 
London, Merchant, for and during the term of her 
natural life, for her sole and separate use, and upon her 
own single and separate receipt, &c. ; and firom and 
after the decease of my said Daughter Susanna Chalie, 
then in trust, to transfer and assign one moiety or 
half part of the Capital or Principal of the said 25,000 A 
unto and equally amongst all and every my own next of 
kin, in equal degree, (other than and except any Child 
or Children of my said Daughter) who shall be Kving 
at the time of the death of my said Daughter ; and in 
trust, to ti'ansfer and assign the otiier moiety or half 
part of the said Capital or Principal of the said 25,000/. 
unto and amongst all and every the Child or Children 
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on the Body of my said Daughter, lawfully begotten or 
to be begotten, equally to be divided between them, at 
their respective Ages of twenty-one years, if more 
than one, share and share alike; and if but one, then 
to such only Child at his or her Age of twenty-one 
years, upon trust, in the mean time, and until such 
Child or Children shall respectively attain his her or 
their ages of twenty-one years, to pay and apply so 
much and such part of the Interest, Dividends, and 
Yearly Produce of the said last-mentioned moiety or 
half part of the said Capital or Funds of 25,000/., as 
they my said Executors, or the survivor of them, or 
the Executors or Administrators of such survivor, shall 
in their discretion think proper, for and towards the 
Maintenance and Education of such Child or Children 
of my said Daughter respectively, and in trust, to lay 
out and invest the Surplus, Interest, and dividends, 
(if ady) of the last-mentioned moiety or half part of the 
said Capital or Fund of 25,000/., as the same shall 
fiom time to time become due and payable, in the pur- 
chase of the same species or sort of Funds as the last- 
mentioned moiety or half part shall or may consist of; 
or in the purchase of such other Parliamentary Funds, 
or Gbvemment Securities, carrying interest at the rate 
-of three per cent per annum, as they my said Executors, 
or the survivors or survivor of them, or the Executors 
or Administrators of such survivor, shall think fit; 
which Funds or Securities, in or upon which such Sur- 
plus, Interest, or Dividends, shall be laid out and 
invested, shall be taken in the names of my said Ex- 
ecutors, and be added to and go in increase and aug- 
mentation of and be applied in the same manner as is 
h^by directed concerning the last-mentioned moiety or 
half part of the said Capital or Fund of 25,600/. ; and 
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in case any of spch Children, there being more than one» 
shall happen to die before he she or they shall have 
attained the said Age of twenty-one years, then upon 
trust, to transfer and assign the share or shares of him 
her or them so dying of and in the said last-mentioned 
moiety or halfpart of the said Capital or Fund of 95,000/., 
and of and in all the increase thereof (if any), unto the 
survivors or survivor of such Children, equally to be di- 
vided between them,at their respective Age of twenty-one 
years, if more than one such survivor, share and ahare 
alike ; and if but one survivor, then to such Bunriving 
Child at his her or their Age of twenty-one years ; bet 
in case my said Daughter Susannah CJiaUe shall happen 
to die without leaving any Child or Children of her body 
lawfuUy begotten, or leaving any such Child or ChiMien, 
and such only Child,or all such Children, shall happen to 
die before any of them shall have attained his her or their 
said Age or Ages of twenty-one years, then in trust, to 
transfer, assign and pay, the Capital or Prindpal of the 
said last*mentioned moiety <x half part of the said 
S6>ooo/., and all the increase thereof (if any), unto aad 
amongst all and every my next of Kin, in equal degree, 
who shall be living at the time of the death of the loogv 
liver of them, my said Daughter and her said Children 
so dying before having attained the said Age of tweal]^ 
one years as aforesaid." 



Matthew Claremont, the Testator, died, leaving his 
Daughter Susannah Chalie surviving, and after his 
death his Will was proved by John 'Nicholas Ldnwood 
Francis Duroure, and Mark Cephas Tutet. 



Soon after the death of the said Testator, J&hn 
Nicholas Linwood, Francis Duroure, and Mark Cephis 
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Tltfef , appropriated a certain part of the said Testator's 
personal Estate, and invested the same in the purchase 
of 25,000/. three per cent Consolidated Bank Annui- 
ties in their names, upon the Trusts of the said WilL 

Susannah Chalie had issue only two Children, viz. 
Marianne Chalie, and Jane Sarah Chalie. 




Maitland 

Chaub 
and others* 



Marianne Chalie having attained twenty-one, inter- 
narried in 1784 with Henry Shrine, and upon their 
SBarriage a Settlement was executed, whereby, after re- 
citing the Will of Matthew Claremont, and that the said 
Marianne Chalie having attained her age of twenty-one 
years, had, as one of the two Children of the said Su- 
Mmnah Chalie, become entitled to a vested reversionary 
interest in one half part of the moiety of the said sum 
lof 85,000/. Stock, which was bequeathed to the Cluldren 
of the said Susannah Chalie, such nK»ety was settled 
upon the Trusts therein mentioned, for the benefit of 
the said Henry Skrine and Marianne his Wife, and the 
issue of the said marriage. 

In the year 1 788 Marianne Skrine died, leaving 
Hmry Skrine, her Husband, and one Child, the De- 
(Itadant, Henry Skrine, her surviving. 

Jane Sarah Chalie having attained her age of twenty- 
<me years intermarried in 1794 with William Garth- 
share, and a Settlement was made previous to their mar. 
riage, dated the 21st of May 1794^ whereby, after re- 
citing the Will of the said Matthew Claremont, and 
that the said J(me Sarah Chalie had attained her age 0^ 
twenfy-one years^ and was become entitled to the re- 
version expectant on the death of the said Susannah 
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Chalie her Mother, of the sum of 6,250/. three per 
cent Consolidated Bank Annuities, one half part of the 
said moiety of the sum of 25,000/. by the Testator's 
Will bequeathed to the Children of the said Susaimak 
Chalie as aforesaid, subject to be reduced on the con- 
tingency of the said Susannah ChaUe having other 
Children who should live to attain the age of twenty- 
one years ; and, after other recitals, it was provided, that 
the fortune of Jane Sarah Chalie should be reBpecfttvdy 
transferred, assigned, and vested upon certain Trusts 
thereinafter mentioned, for the benefit of the said Wil' 
Ham Garthshore and Jane Sarah Chalie, and the issue 
ofthe intended marriage. 



Jane Sarah Garthshore died in the lifetime of her 
Mother Susannah Chalie, without issue, and intestate ; 
and upon her death Letters of Administration of her 
Effects were granted to her Husband William Garth- 
shore. 

William Garthshore died soon afterwards, intestate, 
and Letters of Adminstration of the Goods, Chattels, 
and Effects of the said William Garthshore were grant- 
ed to his Father, Maxwell Garthshore, and, as such Ad- 
ministrator, said Maxwell Garthshore obtained Letters of 
Administration de bonis non of the said Jane Sarah 
Garthshore. 

Maxwell Garthshore died several years after, having 
appointed the Plaintiff one of the Executors of his 
WUl. 



Letters of Administration de bonis non of the said 
Jane Sarah Garthshore were granted to the Plaintiff at 
Executor of Maxwell Garthshore, 
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« 

Susannah Chalie received the Dividends and annual 
Produce of the Sum of 25,000/. during her life, and 
4ih^ died in March 1821 • 

John Nicholas Linwood, Francis Duroure, and Mark 
Cephas Tutet died, and Matthew Chalky John Shute 
Duncan, and J(An Arnold, were appointed the Trustees 
of the Sum of 25,000 /• three per cent consolidated 
Bank Annuities, and the same stood in their names in 
the Books of the Bank, and they received the Dividends 
accrued thereon since the death of the said Susannah 
Chalie. 
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The Bill stating the foregoing facts further stated* 
that the Plaintiff, as Administrator de boms non of the 
said Jane Sarah Garthshore, is entitled to receive and 
have transferred into his name one fourth part or share 
of the Sum of 25,000/. consolidated Bank Annuities to 
which the said Jane Sarah Garthshore became entitled 
on attaining her age of twenty-one years. 

The Prayer of the Bill was, that the Plaintiff, as the 
personal Representative of said Jane Sarah Garthshore, 
might be declared entitled to receive one fourtli part 
or share of the said 25,000/. three per cent consolidated 
Be^ Annuities standing in the names of said Mat- 
thew Chalie, John Shute Duncan, and John Arnold^ 
and one fourth part of the Dividends thereon, which 
had accrued due since the death of Susannah Chalie ; and 
that said Matthew Chalie, John Shute Duncan, and John 
Arnold, might be decreed to transfer into the PlaintifPs 
name such one-fourth part or share, and to pay him 
one fourth part of suoh Dividends. 

S 




CASES IN CHANCERY. 

The Defendant. Henry Skrine, by his Answer, insisted, 

that as sole next of Kin of the Testator, living at the 

Maitland death of Susannah Chalie, he was entitled to the whole 

Chalib ^^ ^^ 25,000/. three per cent consolidated Bank An- 

and others* nuities, and to all the Dividends accrued thereon since 

the death of Jane Sarah Chalie. 

Mr. Bell, Mr. Sugden, and Mr. Pembertan, for the 
Plaintiff. 

Mr. Hart for the Defendants. 

I 
I 

The Cases cited were Willis v. Willis (a), Harrison v. 
Foreman (6), Jefferson v. Reynous (c), Smither v. IFt7- 
lock (d), Schenky. Legh (e), Randall y. Metcalfe (/), 
Powis V. Burdett (g). King v. Hake (A), Howgruve v. 
Career (t). Woodcock v. DiiAe of Dorset (Jc), and S^w- 
g65S v. Pearson (/). 

The Vice-Chancellor. 
In this Case a clear vested Interest is in the first place 
given to the Children of a Daughter attaining twenty- 
one. If in the Clause which gives the property over on 
failure of Children of the^Daughter, the word '^ having'' 
be read for *' leaving/' the whole Will will express a con- 
sistent intention to that effect. I fbel myself bound by the 
Authorities to adopt this Construction. Woodcock v. the 

(a) 3 Ves. 51. {k) 9 Ves. 438. 

(b) 5 Ves. 207. (1) 3 Ves. & Bea-jg. S.C. 

(c) Cited 9 Ves. 311. Coop. 66. 

(d) 9 Ves. 234. (k) 3 Bro. C. C. 569. 

(<) 9 Ves. 300. (h 4 Madd. 411,' and ne 

(/) 3 Bro. P. C. 318. also Perfect v. Lord CwrW^ 

(g) 9 Ves. 428. 5 Mad. 442. 
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Duke of Dorset was much stronger; there the expression 
was "That if the said Lord John and Lady Frances 
should leave at the death of the Survivor any Child or 
Children of their two bodies^ then the sum of 5,000?. 
was to be raised and paid to such Child or Children upon 
their attaining the Age of twenty-one Years." Yet Lord 
Ttmrhw there held that a Child who had attained twen- 
ty-one, but died in the lifetime of Lady Frances, took 
a vested Interest. So in the Case of Potois v. Burdett 
a Portion provided for younger Children whom the Pa- 
rent should leave at his death, to be paid at twenty-one, 
was raised for a Child who having attained twenty-one 
died in the lifetime of the Parent. I must therefore 
declare that the two Daughters having ^ved to attain 
twenty-one took vested interests. 
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Reg. Lib. B. 1821. fol. up. 1176. 



DAVENPORT v. DAVENPORT. 

JVlR. Heald and Mr. Fisher moved, on Notice, for an 
Injunction, and a Receiver upon Bill filed, and Affidavit. 

Mr. Maddock opposed the Motion, stating, that the 
Bill had been referred for Scandal ; that the Master had 
reported it scandalous ; and that an Order was obtained 
for expunging the scandalous matter; and observed, that 
when an Injunction has been obtained a Defendant 
cannot upon putting in his Answer move to dissolve 
the Injunction if the Answer is referred for Imperti- 

s 2 



i8«t. 

asd March. 

When a Bill is 
referred for 
Scandal, dnd 
found Scandal- 
ouSy a Motion 
cannot be made 
for an Injunction 
until the scandal- 
ous matter is ex* 
punged. 
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nence (a), because it U not ascertained what the Answer 
is ; so here, it cannot be known what the Bill is until 
the scandalous matter is expunged ; till then the Defend- 
ant is unable to answer it ; until the Bill is perfected^ 
the Motion cannot be made. 

The Vice-Chancellor said, that until the Scandal was 
expunged it was not ascertained what the Bill was, and 
could not be answered, and therefore dismissed the 
Motion. 



ggm 



1822. 

16th April. 



In re HARDY and DALE. 



A Motion cannot jVLr. AGAR mored, that the hearing of a Petition bjr 
be made to ad» Hardy and Dahy to supersede a Commission of Bank- 
jowm a Petttum y^ptey against them, might be adjourned until after an 
r ^S^^ii A^^^^ commenced by them agamst the MessengershiD 
tke Bankruptcy ^^ve been tried. 
u necetiory for 
kaijmrpoie. ^ Mr. CuUen, contrd:— 



The Vice-chancellor refused the Motion, stating, tiitt 
the Application must be made by Petition in the Bank- 
ruptcy. 

(fl) Ooodinge v. Woodkami^ 14 Yes. 534. 
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CUTLER V. CREMER. i8a«. 

16th April. 

JVlR. CHING moved to enlarge Publication to the Puhlicatum en^ 
last day of next Easter Term, and that the Plaintiff larged under the 
might be at liberty to sue out a Commission to examine circumitancti. 
further Witnesses in the country; and that the Defendant 
might name two Commissioners, and join in the Com- 
mission; or that in default thereof the Plaintiff might 
hare such Commission directed to his own Commis- 
sioners* 

The Bill was filed in 1816, and the Commission to 
examine Witnesses issued in Michaelmas Term 1820, 
and Publication passed by rule in Hilary Term 1821, but 
no further Proceedings took place. The Cause was no^ 
8et down. 

In support of the Motion, an Affidavit by the Plain- 
tiff's Solicitor was filed stating '' That at the time the 
Commission for the examination of Witnesses in this 
Cause issued, and at the time of the examination of the 
Witnesses on the part of the Plaintiff, imderthe same> 
he, this Deponent, was not advised, and therefore did not 
know that it would be necessary for the Plaintiff to 
prove the Marriage of the Plaintiff's grandfather, and 
where he died, which facts, this Deponent has since 
been advised it is essential to the Plaintiff's interest in 
this Cause for him to do, the question in this Cause 
principally depending on the pedigree of the Com. 
plainant. And this Deponent further saith, that for the 

•3 
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reasons assigned, no Witnesses were produced on the 
part of the Plaintiff to prove such facts. And this De- 
ponent further saith, he hath been advised, and verily 
believes, that he cannot proceed with safety to the 
hearing of this Cause, without proving the aforesaid 
facts, and which, this Deponent beUeves, none of the 
Witnesses already examined are enabled to do. And 
this Deponent further saith, that he verily beUeves the 
Witness intended to be examined in this Cause, in case 
this honourable Court shall be pleased to permit a re- 
newed Commission to issue for the examination of 
Witnesses, will be able to prove such Marriage, and tiio 
place of such death, by proving in the usual manner tlw 
Copies or Certificates of the entries in the Parish Rih 
gisters of the Marriage of the said Plaintiff's said grand* 
father, and of his Burial* 



Mr. Roupell, contri, stated the danger of aUowing 
another examinati<Hi of Witnesses. 



The Vice-Chancellor: — 
As the Cause is not set down, and the fact to be 
proved is only a Title by Representation, I cannot do 
any injury by granting this Application. Take the 
Order, on paying the Costs of this Application, and of 
the Commission. 



CASES IN CHANCERY. 255 



EDWARDS V. EDWARDS. 18^2. 

17th April. 

A BILL was demurred to, and the Demurrer allowed, 
with liberty to amend the Bill. 

» 

Mr. Pemberton moved for leave to dismiss the Bill, on 
payment of -5/. the Costs of the Demurrer; and the Vice- 
Chancellor made the Order. 



KING V. TURNER. ^^I"^^^- ., 

16th April. 

* V ' 

Mr. pemberton moved for leave to amend the Amendment 0/ 

BiU, without prejudice to an Injunction that had been ^'^^^^^f «^^- 
,._,:;_. Out prejudice to 

obtained on the Ments. ^ inftmction 

XDhich had been 
Mr. Newland, contrd, said the Motion was without obtained on the 

precedent. merits. 

The Vice-Chancellor [after speaking with Mr. Crofis, 
the Registrar J was of opinion, that the Motion was ac- 
cording to the Practice (a). 

Order made. 

Reg. Lib. A. 1821, fol. 1193. 

(a) See accordingly Prac. Reg. 210. Turner v. Bazeky^ 
2 Ve«. & Bea, 331. 
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wUl be decreed. 



16, 19th April PATON V. ROGERS. 

I/on a BiUfor A REFERENCE was made in this Cause as to Title^ 
a ipecific per- The Master reported a good Title could be made, em- 
fornumce by the ^^^ as to so much of the Estate as a Widow was cn- 
Tiil^ ' Lf^ titled to in respect of her Dower, she refusing to join in 
before or wken ^® Conveyance to the Purchaser. The Cause came on 
the cause comes ^^^ further directions, and the Vendor then represented, 
OH upon further that the Widow had agreed to join in the CouTey* 
directions^ a spe- ance. 
tific performance 

Mr. Sugden and Mr. Roupett, for the Plaintiff. 

Mr. Hart and Mr. Pepys, contra, contended, that as 
no good Title could be made at the time of the Re- 
port, the Vendor, now that the Cause came on upon 
further directions, could not insist on the Vendee's per* 
formance of his Contract, by reason that the Doweress 
now consented to join in the Conveyance. 

Mr. Sugden: — 
Previous to the Master^s Report she consented to 
join in the Conveyance ; we can bring an Affidavit of 
that. 

The Vice-chancellor stated, that if at the hearing od 
further directions the Vendor was prepared to core the 
objection* to the Title which was reported by the Mas' 
ter, that he was in time to do so, but he required an 
Affidavit that the Widow was ready to release (a) 

■ 

(a) See on tbis subject 630. aiid Mortloek v. Butlerp 
Langford v. Pitt^ 9 P. W*^.^. 10 Ves. 315. 



CASES IN CHANCERY. 

The Decree was grounded upon an Affidavit that the 
Widow agreed to join in the Conveyance ; and that the 
Defendant undertook to procure her to join in such a 
Conveyance. 

Another question arose as to the Costs of the Suit, 
and Interest on the Purchase-money* 

Mr. Hart and Mr. Pepyt contended, that as no Title 
could be made until the Widow consented to join in 
the Conveyance, which, as they insisted, was not the 
case, until the Cause came on for further directions, the 
Plaintiff ought to pay the Costs of a Suit occasioned by 
his deficient lltle, and that Interest on the Purchase* 
money ought to be given from the time when it was 
shown a good Title could be made. 

The Vke-ChanceUor said, that under the circum* 
stances the Defendant should not pay the Costs of the 
Suit* That as to payment of the Purchase-money, it 
was a general, but not an universal rule, that when a 
specific performance is decreed the Vendor is entitled 
to his Purchase-money, with four per cent interest from 
the time when the money was contracted to be paid, 
and the Purchaser is entitled to the Rents and Profits 
fiom the time when Possession was to be delivered. 
Sir William Grant seems to have considered the rule as 
universal ; but I have held, that where the Vendor has 
improperly delayed the execution of the Contract, and 
refused to give Possession, he ought not to be benefited 
by the delay he has occasioned. 
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,»82p. FRANKLIN v. LAY. 

3d May. 



n .1 -.1 . 1 HE Testator devised her moiety or half part in a 
l^^l -rtain Estate to her Grandson, John Fra^C^A to 
as to real Estate the Issue of his Body lawfully to be begotten, and to 
a general failure the Heirs of such Issue for ever ; but if her said G^iaad- 
of issue^ and is son should die without having any Issue of his body 
not restrained to lawfully begotten, then she gave and devised the said 
Issue living at ^^. ^^ j^^^ Nephew W. B., and to his heirs for 
death by words of '' ^ 

limitation super" ®^^'' 
added to Issue 
of Tenant for John Franklin suffered a recovery, and contracted to 

^f^^ sell the moiety to the Defendant ; and a doubt arising 

as to the extent of his Estate, the Bill was filed for a 
specific performance, and having stated the Will, the 
Defendant put in a general Demurrer. 

The Parties desired that the question should be de- 
cided here, and not sent to law. 

It was insisted for the Plaintiff, that he took aa 
Estate-tail by force of the limitation over being on a 
general fiealure of Issue. 

The Defendant insisted, that having regard to the 
prior limitation to the Issue of the body, the words ' 
" leaving Issue'' were to be conetnied as leaving Issue 
living at his death. 

The Cases cited by the Plaintiff were. 
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Wright V. Pearson (a), where the limitation was to 1820. 

the Heirs^male of the body of the Tenant for life, and ^"^ '' ' 

their Heirs, and for default of such Issue-male, over. Frank Ljif 



Ku^ V. Burchell (jb), where the limitation was to 
J. if. for life, remainder to the Issue of J. if* his and 
their Heirs, and for want of such Issue, over. 

Denn v. Puckey (c), where the limitation was to A. 
for life, without impeachment of waste, and after 
his decease, to the Issue-male of his body, and the 
Heirs and Assigns of such Issue-male for ever, and 
for defitult of such Issue-male, over. 

frank v. Stovin {d), where the limitation was to A. 
for life, remainder to the Issue-male of il/s body and^ 
their Heirs, and in default of such Issue, over. 

For the Defendant were cited, 
Crooke v. De Vandes (e). 

Damey v. Griffiths (f), where the Devise was to R. 
D. and his Heirs ; and if R, D. should die, and leave no 
Issue, then over. 

Held an Estate-tail, and not an executory Devise, and- 
favourable therefore to Plaintiff. 

Doe dem. Gillman v. Elvey (g), where the Devise was 
to A. and the Issue of his body, his her or their Heirs, 

(a) 1 Eden, 119. (c) 9 Vcs. 197. 

' (6) 1 Eden, 424. (/) 4 M. & S. 61. 

(0 6 T. R..299. ig) 4 East, 313. 
(rf) 3 East, 548 



V. 
hAYs 
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1820. equally to be di\rided if more than one; and if A* 

* ^ have no Issue of his body Uving at his decease, tiieii 

Fkankliu OTer. 



V. 

Lay. 



Grettm v. Hotbard (A), where the Devise was to the 
Testator's Wife A,, of all his real and personal Estate, 
she first paying his debts and funeral expenses; and 
after her decease to the Heirs of her body, share and 
share alike, if more than one ; and in default of Issue 
to be lawfully begotten by him, to be at her own dis- 
posal. There being Children of the Testator by hi? 
Wife, held that the Wife took only for life, with 
mainder to the Children as Tenants in common in fee; 



This decision not held by the Bar to be 
tory. 



The Viee-Chancelior stated, that no authority would 
warrant him in construing the words '' Leaving Isaoe,'* 
as meaning Issue living at the death. That leaving IssiM, 
as appUed to real Estate, imported a general failure of 
Issue, and brought the Case within the authorities cited 
by the Plaintiff* 

That taking the intention to be, that the Estate 
should only go over upon a general failure of the Issue 
of the Grandson, the whole Will would be reconciled 
by construing the word Heirs of such Issue, as Heirs of 
the body, and then not even the particular intent would 
be sacrifioed to the general purpose. 

That the words, " dying without leaving Issue/' 
might of course be restrained by other expressions in 

(A) 6 Taunt, m* 
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the Will, to Issue living at the death. As the general ig^o. 

words, ** in default of Issue," might also be, but not by ' - 

words of limitation superadded to the Issue. Frawklik 



Reg. Lib. A. 1819. fol. 1035. 



Lay. 
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BASKETT t;. TOOSEY. 



1822. 
10th May. 



1 HE Plaintiff, resident at Bencoolen in the East Indies, Commissumfor 
brought an Action here against the Defendant, and filed ^^anwuuion of 
a BiU for a Commission for the Examination of Wit- f^^'^*^' ^rect- 
nesses at Bencoolm m support of his Action. . ^^. 

Mr. Hmde now moved for such Commission upon the ■^"^^"•«w«g: '^ 
usual affidavit of the materiality of the Evidence sought. J^ 

Mr* Bell opposed the Motion, upon the ground, that 
under the Statute of the 13 Geo. 3. 0.63. s. 44, it was 
competent to the Court of Law where the Action was 
brought, to award a Writ in the nature of a Mandamus 
or Conmiission to the Chief Justice and Judges of the 
Supreme Court of JFbr^ William, or the Judges of the 
Mayor's Court of Madras, Bombay, or Bencoolen, to take 
the Examination of liVitnesses. 

Mr. Hinde, in reply : — 
By the 4a Geo. 3. c. 29, the Settlement at Bencoolen 
was reduced, and made a Factory, subordinate to the 
Presidency of Fort WilUam, and there is now no Mayor's 
Court at Bencoolen, which place is distant 1800 miles 
from Fort William : and it would be impossible or, at 
least, very difficult, and create an enormous expense, to 
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]8ti2. bring the Witnesses such a distance to Fort William 

^ "* to be examined. It was thought proper therefore, to 

Basket apply to this Court for a Commission to be directed at 

ToosEY. once to Bencoolen. 

The Vice-Chancellor granted the Motion. 

Reg. lib. A. 1821, fol. 1366. 




1833. 
4thJVlay. 



COX V. CHAMPNEYS. 



The Defendant 1 HE Defendant was in Contempt for want of an An- 
heing in contempt g^i^r, and was taken into custody. He aftervmrde put in 
f^r want of an ^^ Answer, and on the i«th March 1822, an Or^r was 
wards put one in ™^^^ ^^^ ^^^ discharge on payment or tender of the Costs 
and an order for of his Contempt, (Reg. lib. A. 1821, fol. 851.) and he 
his discharge was was discharged accordingly. But the Costs of his Con- 

obtained upon tempt were not accepted by the Plaintiff. 
payment or ten- 

eroj e OS s q^ ^j^^ ^^^ March 1822, Exceptions were taken to 
of Contempt, — »jj»#.t 

The Costs were Answer, and the same were on the 3d April following 

tendered but not referred (Reg. lib. A. 1821. fol. 928). After .Warrants 

accepted. After* before the Master, the Defendant undertook to answer 

xoards the answer the Exceptions, and to put in his Answer at the next 

was excepted to g^^ ^eing the i6th April; but on the 16th, in- 

and referred,and 

after Warrants to proteed before the Master , the Defendant submitted 

to ansxcer the exceptions. The Plaint^ did not proeed iititnediatelj 

upon the former proceu of Contempt^ but waited for an answer to the 

Exceptions. Held, that an Order for time to ansiier the Exceptions ob* 

tained by the Defendant, was regular. 
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stead of putting in his Answer, he obtained an Order \S'i2, 

for a month's time to answer the Exceptions. (Reg. Lib. * ^ 
A. 1821. fol. 1046). Cox 



On the 27th April Notice was giyen of a Motion to 
discharge the Order of the 1 6th jlpril for irregularity, and 
Mr. Pemberton now moyed to discharge the Order for 
time, insisting that the Plaintiff had a right to resume 
the former process of Contempt, as the Costs of the 
Contempt had not been accepted, and the Answer was 
insufficient. Exceptions having been filed and submitted 
to ; and he cited Hill v. Turner (a), and the cases of 
Boekm v. De Tastei(fi), and Caban v. Graham, (c> 

Mr. Wakefield, cimtrd : — 
After the Answer was put in, and the Costs were ten- 
dered, the Defendant was not in Contempt, but wa» en«> 
titled to move for time to answer the Exceptions^ , 

The Vice-Chakcellob :-— 
On the Exceptions being submitted to, the Plaintiff 
might have resumed the former process of Contempt, 
but having consented to wait for a further Answer^ he 
waved that right ; and he cannot be considered as wav* 
ing that right conditionally only until the 16th Aprils 
th« Defendant was therefore entitled to the ordinajry 
time allowed for answering exceptions. 

Motion refused. 

^ (a> a Ves. & Bea. 372. (c) 1 Ves. & Betu 331. 

(6) • Ve3. & Bea. 324. 



V. 
CuAMPMEVa. 
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i8d2. EDWARD JENNEY and JANE HUMPHREYS 

I3lh June. (Widow of Henry Humphries), v. CHARLES 

' ANDREWS, JOHN NEWMAN, CHRISTOPHER 

TADDY, and JOHN TULLOCK, 

A Bankrujd 13 Y a Settlement in AprU 1808, made previously to 
a power the Marriage of Henry Humphries and Jane his Wife, 
of appointment ^ moiety of 5,599/. 12 5, gd. three per cents became 

IFtflL made Hi ^^^^'^^ of the Marriage,) as Hemy Humphries should 
IFt2^ dtepotiMt ^y ^^^ '^^^ ^^^ ^^^ Testament in writing, or any 
ff the Property, writing in the nature of a Will, or any Codicil or 
and then became Codicils executed by him in the presence of and 
baaikrupt: and attested by two or more credible Witnesses, direct, 
^^^^ . limit, or appoint, and for want of such direction, limi- 
Meate and died *^**^^» ^^ appointment, in trust, for the Plaintiff Jane 
mthaat revoking Humphries, her Executorg and Administrators. Henry 
kii WilL Held Humphries being indebted to the Plaintiff Edward Jenney, 
that the Appom* in the Sum of 4,500 /., assigned or appointed his In- 
tee by the WtUis terest to Jenney, by Indenture, aist August 1815, as a 
a Trustee for the ^^^^y fo, the Debt. On the 16th November 1815, a 
«^^^^ •' , Commission of Bankruptcy issued against Henry Hum- 
became such after P^^*j ^® Defendants, Taddy and Tullock, and Newman, 
ha had obtained were chosen Assignees ; and Andrews and the Plaintiff 
his Certificate. Jenney, the Trustees under the Settlement, prov^ a Dd>t 

under the Commission, on account of a Bond given to 
them by the Bankrupt, for securing a Sum of Money, as 
part of the Trust Funds of the Marriage Settlement; 
and received a Dividend, which was added to the Trust 
Property, a moiety of which the Bankrupt had power to 
appoint by his Will. 
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20/; 



Hairy Humphries, in order more effectually to secure 
Jenney, on the 29th August 1815 made his Will in the 
presence of two Witnesses, and thereby appointed his 
Interest in the Trust Monies to Jenney, his Executors^ 
Administrators, and Assigns, in trust, to raise the said 
Sum of 4,500/. and Interest, and subject thereto, in 
trust for the Plaintiff Jane Humphries. 

Henry Humphries died on the loth May 1820, with- 
out Issue, having previously obtained his Certificate, 
and Jane Humphries, the Plaintiff, proved the Will. The 
Plaintiff Jane Humphries claimed the absolute Interest 
in the Money and the Prayer of the Bill was accordingly. 
On the other hand, the Assignees of Humphries the 
Husband claimed the Money. 

Mr. Home and Mr. Roupell, for the Plaintiffs : — 
The Bankrupt had a Power of Disposal only by Will ; 
and the Property appointed could not therefore be Assets 
till after his death. But as the Bankrupt obtained his 
Certificate, this Property, acquired subsequently, cannot 
pass to the Assignees. 

Mr. Sugden for the Assignees : — 

The Certificate is not mentioned in the Pleadings, 
and was never heard of till now. The Bankrupt meant 
to execute the Power by his Will ; and although a Will 
is ambulatory, and not consummated till the death of 
the Testator, yet the Power is sufficiently executed to 
create a Trust for Creditors ; and the Will for this pur- 
pose is operative from the moment it was executed. 



1822. 

. Jenkey 

and Another 

V. 

Andrews 
and Olhcrs. 



The Vice-Chancellor: — 

Where there is a general Poyver of Appointment by 

T 
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Will, and an Appointment is made, the Appointee is a 
Trustee for Creditors ; but it is not for Creditors at the 
time of the execution of the Will, but at the death of 
the Testator. The Certificate of the Bankrupt deprives 
the Assignees of all Claim for the Benefit of the Creditors 
under the Commission. 



Reg. Lib. A. 1821, fol. 2514. 



15th June. 
•N ' 



RICHARDSON v. WARD. 



Receivcr.aUowed An Application was made by Mr. Spence on behalf of 
^P^'* ^ *^ Christopher Swale, the Receiver appointed in this Cause, 
' that upon passing his Accounts before the Master the 



diickarged^ 



Recognizance entered into on being appointed Receiver 
might be vacated, and that the Costs of and incidental 
to this Application might be retained by him out of the 
Balance in his hands. 



Mr. Parker objected only to that part of the Applica* 
tion respecting the Costs thereof. It appeared Irom an 
Affidavit of Christopher Swak, and his Medical Attendant, 
that he had consented to be appointed Receiver eariy 
in the year 1820, at the urgent request of two of the 
Defendants, and had acted in that capacity since that 
time ; that late in the same year his Eyesight becaiiMi 
affected, and he had entirely lost the use of one Ey^ 
and was unable to read or write ; that he was subject to 
giddiness in the Head, which impaired his Memoiy» 
and that such affection was increased by the anzid^ 
arising from his situation as Receiver. 
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It tms/ among other things, ordered that the Master 
do tax the said Christopher Swale his Costs of this 
Application, and incidental thereto, and the amount 
thereof be allowed on passing his Accounts. 

Reg. lib. B. 1821. foL 1933. 
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1623. 



Richardson 

V. 

Ward. 



CHERVET V. JONES. 

1 HIS was a Bill against the Defendants, as Executors, 
to establish, by a Letter, a demand against the Assets/ 
It was objected the Letters were not stamped. The 
Vice-chancellor directed the Cause to go on, but that 
before the Decree was delivered out the Letters should 
be produced to the Registrar, stamped. 

It appeared that Ebenezer Jones, one of the Executors, 
who was also Residuary Legatee, wtis at first desirous of 
paying the Plaintiff's demand, but his Co-Executrix, 
Mary Jones, the other Defendant, refused, and as the 
Assets stood in their joint names, he was unable to pay 
the same. 

It was admitted, as to Costs, that the Plaintiff must 
have a Decree for them against both the Defendants, 
out of the Assets, but Ebenezer Jones, who was desirous 
of paying the Debt, insisted the Executrix Mary Jones 
ought to repay the Costs of the Suit to him, as her 
refusal to pay the Debt occasioned the Suit ; and con- 
tended his Answer might be read, to show that he was 

T 2 



l822« 

20th June. 

BUI founded 
on a Letter not 
stamped. Decree 
made^ hut direct- 
ed not to he deli- 
vered out until 
the Letters 
siampedwerepro' 
duced to the Re- 
gistrar. Whether 
the answer of one 
Defendant can he 
read against a 
cO'Defendant as 
to Costs, Qu. 
Such answer will 
clearly groundan 
inquiry hef ore the 
Master as to the 
fact. 
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willing to pay the Debt, but that the other Executrix 
refused. On the other hand, it was contended that an 
Answer of one Defendant cannot be read even on the 
subject of Costs against another Defendant. 

The Vice-Chancellor : — 
There being no issue joined between the Defendants, 
you cannot read the Answer of one Defendant against 
another even as to Costs, other than as a suggestion 
upon which the Court may direct an inquiry before the 
Master, 

Mr. Heald, and Mr. Koe, for the Defendant Mary 
Jones. 

Mr. Combe, for the Defendant Ebenezer Jtme$. 



The Decree, so far as related to Costs, after directing 
the Costs of the Suit to be taxed by the Master, and to 
be paid by the Defendants out of the Estate of the Tes- 
tator, proceeded thus : '* Let the said Master inquire and 
state to the Court, whether any and what application 
was made by the Plaintiff, Catherim Chervet, to the 
Defendant, Ebenezer Jones, in respect of the demand in 
the Bill mentioned, and what was the conduct of the 
said Defendant upon such application; and let the said 
Master be at liberty to state any matter specially at the 
request of either Party, and for the better taking the 
accounts, &c. [usual directions], and reserve the consi- 
^leration of all further directions, and of the Costs of the 
said Inquiry; and also upon whom the Costs of the Suit 
shall ultimately fall, until after the said Master shall 
have made his Report, and any of the said Parties shall 
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be at liberty to apply to the Court as there shall be 
occasion ; and it is ordered that the Costs of these appli- 
cations shall be considered as Costs in the Cause.'^ 

R^. Lib. A. 1821. fol. 2518. 
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1822. 

2sd June* 
Tie Court 



JIALL V. DE TASTET. 

A COMMISSION for the Examination of Witnesses^ 

returnable on a day certain expired on the morrow, cannot cMt^nd the 

aind as all the Plaintiff's Witnesses had not been ex-^ ^ . • y. 

, T» i. 1 ^ a Commtsstonjor 

ommed, Mr. Cooke moved that the Return of the Com- ^^ examination^ 

mission might be extended until the Seal before next ofWitnessei^ 

Michaelmas Term, and cited several instances where it 

had been done ; and mentioned that it was a common 

practice, and that the Clerks in Court considered it as- 

such. 

Mr. Be// opposed the Motion, ^s being unprece- 
dented. 

The Vice-chancellor said, it did not appear that the 
point was contested in the Cases alluded to by Mr. 
Cooke, that where the Commission was returnable on a^ 
day certain an order could not be made to extend the 
time. 

'Motion refused, without Costs. 



T3i 



^ 
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Q2d June. MUDDLE and others v. FTIY and others. 



The xcords 1 HE Testator, William Fry, by his Will, after some 
Worldly Estate religious passages, more lengthened than is usual in 
held to pass real Wills, and directions as to his funeral, proceeded thus: — 
and personal Es' u ^g to my worldly Estate, I will and positively order 
'j4 H ' i ^^^ ^ °^y lawful Debts be paid first ; I give and be- 
Lawisnot enti- V^^^^^ ^^^ ^^^ ^^^^ Children of my' late Brother, 
tied to hate a Thomas Fry, of the Parish of Lingfield, in the County 
Case sent toLaWf of Surrey, the sum of 25/. of lawful money of Great 
if the construe' Britain, to be equally divided between them. AUo I 
ttonofa frtltbe gj^^ ^^^ bequeath unto the Daughter of my Nephew 

William Fry, Son of my Brother John Fry, the sum of 
lo/. of like lawful money ; Ukewi^e I give and be- 
queath unto my said Brother John^s Daughter, Clare, 
the sum of 5/. of like lawful money. I also give and 
bequeath unto [her Sister Mary's Child, the sum of 5^ 
Also I give and bequeath unto Thomas Fry, Son of my 
Brother John Fry, the sum of 10/. of like lawful money. 
Also I give and bequeath unto Mary and Sarah, 
Daughters of Robert Fry, the sum of 5/. each. I abo 
give and bequeath unto my three Sisters Children and 
Grandchildren the sum of 100/., to be equally divided 
among them. Also I give and bequeath unto by Bio- 
ther Edward Fry, senior, the sum of 40 /. of like lawful 
money. Also I give and bequeath unto my Nephew 
Edward Fry, junior, the sum of 100 2. of hke lawfuf 
money. It is further my will, that the Daughter of the 
said William Fry, and the Daughters of the said Ro- 
bert Fry, shaU not receive their money until they shall 
have attained the age of twenty-one years. Lastly, I do 
nominate, constitute, and appoint Edward Fry, senior 
of the Parish of Mayfield, in the County of Sussex, 
and Edward Fry, junior, of the Parish of Vlcomb, in 
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the County of Kent, to be my Executory to this my last 
Will and Testament. And I do hereby utterly revoke^ 
disallow, and disannnl all former bequeathes (a). Wills, 
and Legacies by me heretofore in any wise left or made, 
declaring, ratifying, and confirming this and no other 
to be my last Will and Testament. In witness whereof 
I have hereunto set my Hand and Seal, this 28th day of 
March, in the year of our Lord 1807. ^^^ ^^ ^^ further 
my will, that in case there should be any bad Debts, 
(that is to say,) not recoverable, then each person shall 
receive in proportion according to such loss ; and if my 
worldly Estate should amount to more than here be- 
queathed, then it is my will that each person shall 
receive his proportion according as heretofore be* 
queaihed.'' 

The Will was attested by three Witnesses. 

The Testator died seised of Freehold Estates in the 
County of Kent, and unmarried. 

The Bin was filed on behalf of the Legatees, for the 
usual Accounts of the personal Estate, and in case the 
same was insufficient for the. payment of his Debts, 
funeral, and testamentary expenses and Legacies, that 
the deficiency mi^t be supplied by the Rents and 
Profits, and a Sale of the real Estates ; and in case of 
a surplus, that the same might be divided amongst the 
Legatees in proportion to their Legacies; and that if 
the Court should be of opinion that the real Estate wag 
not liable to the payment of such part of his Legacies 
as his personal Estate was insufficient to discharge, 
then that so much of the personal Estate as was applied 
in payment of the Debts might be decreed to be raised 
fcy Sale or Mortgage of the real Estate. 

(a) So in the Will. 

T4 
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f The Defendants, the Heirs in Gavelkind, or claiming 
under them, insisted by their Answers, that the real 
Estate was not charged by the Will with the payment 
of Debts. 

The personal Estate was sufficient for the payment of 
the Debts, but not of the Legacies. 

Mr. Hart, and Mr. Barber, for the Plaintiffs. 

The Vice-Chancellor desired to hear the Defendants 
Counsel. 

Mr. Stigden, and Mr. Blentnan, for the Defendants: — 
The real Estate is not affected by this Will. The 
Legacies given are merely money Legacies. The words 
** Worldly Estate," as used in this Will, do not include 
real Estate, and if they did, it amounts only to a charge 
of the Debts upon such Estate. " Worldly Estate,^ in 
the first part of the Will, must have the same meaning 
as those words have in the latter part of the Will, which 
apply only to personal Estate. Those words are used 
in the same sense as worldly affairs contrasted with 
spiritual affairs, to which the Testator has adverted at 
80 unusual a length in the introduction to his Will. In 
those cases where the words ** Worldly Estate," have 
been held to pass real Estate, there has been some 
other mention of real Estate, showing an intention to 
operate upon such real Estate* "^ In Doe dem. Spearing 
v. Buckner (6), the Testator, in the commencement, 
expressed his intention to dispose of his Estate and 
Effects both real and personal, and by a residuary clause 
gave *' all the rest of his Estate and Effects of what 
nature soever to A. and B. their Executors and Admi- 
nistrators, upon trusts applicable only to personal 

(6) 6 T. R. 6io* 
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Estate and the Court held, that seeing there was no- 
thing in the residuary Clause to pass the Estate, and 
that seeing there was nothing in the Will to make it ne- 
cessary for the Trustees to take to perform any trust in 
them, the Heir-at-law stands inti*euched in his right 
as Heir, and cannot be temoved from it. 

The Defendants being Heirs-at-Law have a right to 
a Case, we are therefore desirous, without proceeding in 
the argument, to have a Case sent to Law. 

The Vice-Chancellor : — 
It is wholly in the discretion of the Court whether a 
Case shall or not be sent to a Court of Law, and subject 
to any further argument you may use ; the point appears 
to me so clear that I am not willing to send it to Law. 

Defendants Coun^e/ continued. 
In Newland v. Marjoribanks (c) there was a devise of 
all the rest, residue and remainder of the Testator's Es- 
tate, and the question was, whether the devise was 
restricted to personal Estate by directions applicable fo 
personalty only. In that case the real Estate Was de- 
vised to trustees and their heirs for a term of ten years' 
The Court held that the heir was entitled ; and the deter- 
mination shows how very clearly the intention must be 
expressed in order to disinherit an heir. 

In Doe dem. Hurrellv. Hurrell(d), the Testator, after 
payment of his just debts, funeral, testamentary, and 
other incidental expenses, gave and bequeathed all the 
rest and residue of his estate and effects whatsoever and 
wheresoever, unto his Brother, his Executors, Adminis- 
trators, and Assigns, upon certain trusts; and it wa» 
held that the real Estate did not pass under the Will. 

(c) 5 Taunt. 36B. (rf) 6 Barn. & Aid. i8. 
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The provision in the Will, that the daughter of WU- 
liam Fry, and the daughters of Robert Fry, shall not 
receive their money until they attain twenty-one, and as 
to bad debts, shows, that he had personal Estate only 
in contemplation. The intention must appear plainly, 
much plainer than appears on this Will, before the Court 
can disinherit Heirs-at-Law. 

The Vice-Chancellorj — 
The words " My Worldly Estate,** unless qualified 
by other expressions, necessarily comprise both real and 
personal Estate, and there is nothing in this Will which 
amounts to such a qualification. 



1822. 
25th June. 



RAYNER V. OASTLER. 

j[ HIS was a Bill to redeem a Mortgage. The De- 
fendant set up a twenty years Possession. The Plain- 
tiff* proved by parol evidence acknowledgments of > the 
Mortgage within twenty years. 

The Vice-Chancellor re-stated the principles he had 
laid down in Hodle v. Heaiey (a), and decreed a Re- 
demption. 

Mr. Bell, and Mr. Barber, for the Plaintiff. 
Mr. Agar, and Mr. Treslove, for the Defendant. 

{a) Ante, p. 183. 
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BALL «. TUNNARli. ^gi^Ji;,. 

1 HIS was a Motion^ supported by Mr. Bell, Mr. 
Heald, and Mr. Pepys, to dissolve an Injunction which 
had been obtained against Trustees. 

Mr. Sugden and Mr. Bickersteth appeared for the ces- 
tuis que trust, to oppose the Motion, though they were 
not Parties to the suit, and cited, as an authority for so 
doing, Creagh v. Nugent (6). 

The Vice-Chancellor : — 
The Cestuis que Trusts, being no Parties to the Suit, 
cannot be heard upon this Motion ; the Case cited was 
under very special circumstances, and has no applica- 
tion here* 



1822. 
INGHAM V. BICKERDIKE. iiSth June. 



m0 



U PON an application to remove Testamentary Ouaid- The Court can* 

ians, and for a reference to appoint others, »"^ remove a tes* 

tamentary Guar^ 
The Vice-ChancEllor,^ dian, but willajh^ 

Said, The Court will not make an order to remove a point a propcf 
Testamentary Guardian ; but a proper Case being made, P^''^'^ ^^ super* 
the Court will refer it to t\i^ Master to appoint some other "^^^ ^^^Sm' 
person to superintend the Maintenance and Education .. fthtJ* 
o( the Infant. The order made was as follows : ^^^ 

** This Court doth order, that it be referred to Mr. 
Dowdeswell, one, &c. to approve of a proper perison to 
superintend the person and education of the Plaintiff, 
Theophilus Hastings Ingham, instead of the Defendants 

(6) Mos. 354. 
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«/. H. and J. C. ; and it is ordered, that the said Master 
do state upon what evidence he approves of any parti- 
cular person to act as such Guardian; and it is or- 
deredy that the said Master do approve of a place for the 
maintenance and education of the said Infant, and he is 
to state the same, with his opinion thereon, to the Court ; 
and it is ordered, that the said J. H. and «7. C. be re- 
strained from interfering with the person of the said In- 
fant Plaintiff or his Estates (a). 

Reg. Lib. A^ i82>, fbl. 1841-^. 



1822. 
26th June. ANON. 



A IVritof^e Mr. TRESLOVE moved to discharge an Order that 

exeat regno catf had been obtained by Mr. Wakefield for a Writ of Ne 

not be obtained ^g^t regno. He grounded his application on the cir- 

upon anAJidavit ^^^jg^^g ^^at the Writ was obtained upon an Affidavit 
made before the *^ 

BiUis filed. J^j The following cases' Court sometimes, though 

may be consulted on the su- rarely, removes a testamen- 

perintendance of the Court of tary Guardian ; but if he 

' Chancery over testamentary behaves not to the satis^M- 

Guardians. i^yton. 1 Sid.424. tion of the Court, orders regu- 

jp(M^er& i^^;iy, 2 Ch.C.327. lating hiR conduct are fre- 

S. C, i£q, Ab. 261. Bedell quently made upon him.'' 

v. Cotutable, Vaug. 1 80, Mor* Spencer v. Earlof CAesterfieldj 

gan V. Dillon,, 9 Mod. 135, Amb. 146. O'Keefe v. Casey^ 

reversed in the H. L. 4 Br. 1 Sc. & Lef. 106. Ex parts 

P. C. 306. Ed.Toml. Duke of Earl ofllchestex, 7 Ves. 381. 

Beaufort v. Berty, i P. Wms. See also Treatise on Equity^ 

704. Eyre v. Countess of Ed. 5. Fonb, 2d. vol. 298 n^ 

Shaftesbury, 2 P. Wms. Via. Abr. art. Guardian, 2 

106. yi.wcA v. Garvan, Com. Dig. 521, and i AVoodc- 

1 Ves. 160. Where Lord son's Led. 461. 

Hardmckc observes, " The 
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sworn before the Bill was filed ; and observed that the 
Affidavit not being in a Cause the Deponent could not 
be prosecuted for perjury ; and the Court would not Anon. 
issue a process affecting the liberty of the subject with- 
out an Affidavit upon which the Party could be indicted 
if he has sworn falsely. He cited jEx parte Brunker {a), 
where Lord Talbot says, " In all my experience I never 
knew this Writ of Ne exeat granted, or taken out, with- 
out a Bill in Equity first filed.'* The Writ therefore 
cannot be obtained unless on a Bill filed, and cannot of 
consequence be obtained upon an affidavit filed before 
the Bill is filed. It was not known to your Honor that 
the Bill was not filed ; if it had, the Writ would not have 
been granted. 

Mr. Wakefield, contra. 
The Bill is now filed, and though Lord Talbot appears 
to have said what is mentioned in the Case cited, yet in 
a note to that Case the Reporter seems to have ques- 
tioned the propriety of the decision, and cites the case of 
Lloyd V. Carter from Precedents in Chancery (6), where 
the Writ was granted, though no Bill was filed ; which 
report, he says, is warranted by the Registrar's Book. 
On bringing at Action at Law the Affidavit is not made 
in, but introductory to, a cause. So a Commis- 
sion of Bankruptcy is founded on an Affidavit made 
previously to the issuing of the Commission* 

Mr. Treslove in reply : — 
In the Cases at Law, and of a Commission of Bank- 
ruptcy, the Affidavit is a necessary preliminary to an Ac- 
tion, or a Commission, but an Affidavit is not necessary 
to warrant a Bill for a Ne Exeat. 

(a) 3 P. Wms. 311. (b) P. 171. 
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iBaa. The VicE-CnANCBLtOR : — 

' ^ ' The Writ of Ne exeat regno is given in aid of an 

Anok. equitable demand, but it must previously appear by a 
Bill filed, that there is an equitable demand. And the 
Affidavit is in support of the Bill. 

Order made as prayed, with Costs. 



183*2. 
4th July. 



BUNYAN V. MORTIMER. 



Bill against ,1 HE Bill was filed against Husband and Wife, in 
Husband and respect of a demand on the Wife, as Executrix of a 
iViJe m respec ^^^^^^ person. The Husband, who was a Bankrupt, 
. - w^./. had appeared for himself and his Wife, and had gcme 
Executrix, Hus' ^hroad, and an Attachment had been issued against him 
band aBankrupt for want of an Answer. 
dndabroadj and 

Attachment had Mr. Bickersteth moved for leave to issue an Attach- 
issued against ment against the Wife for not answering, the Parties 
htm for want qf being unwilling to issue the same without the sanction 

- * _ of the Court. I have not found any Case exactly in 
an Attachment .^,^o„ rrj, ,...., "^ 

Witt not be grant" V^^^^y ^^^ Bell v. Hyde (a) applies m pnnciple. 

ed against the 

Wife^ until an The Vice-Chancellor: — 

order has beeii The proper course is, fiAt to move that the Wife may 

obtained that the answer separately, and Notice of that intention must be 

Wife should an- gi^en to the Wife. 
smer separately^ 

ll'^^'rfZ W Precedents in Chancety, p. 3118. 

Moiimi for thai 
order. 
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BRYDGES v. STEPHENS. [®V; 

4th July. 



Application was made by Mr. Bell and Mr. E/Zis, Bm vnU lie to 
on the coming in of the Answer, to dissolve an Injunc- ^^^^^/^ ^^»^ 
tion granted by Uie Vice-Chancellor, to prevent the \^ , dimm^f 
cutting of Underwood by a Tenant for life otherwise Underwood of an 
than according to a dae course of husbandry. insufficient 



Mr. Sugden proposed to read Affidavits in Answer to 
the Motion. It was objected that Affidavits could not 
be read after an Answer put in, but the Vice-ChanceUpr 
over-ruled the objection. 

The Motion then stood over to give an opportunity to 
the Plaintiff to file counter Affidavits. 

On this day the Motion was renewed. 

Mr. Bell, and Mr. Ellis : — 
There is no instance of an Injunction to restrain the 
cutting of Underwood ; no case, unless of destruction, as 
by grubbing up Underwood, where the Court had inter- 
posed; and it appears, from our Affidavits that this 
the Underwood was of a proper growth for cutting. 

Mr. Sugden, contra, contended from the Affidavits that 
the Underwood was not of a proper growth to be cut. 

The Vicb-Chancellor. 
Upon the same principl&on which the Court restrains 
the cutting of Timber of insufficient growth, it will re« 



growth. 
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1822. strain the cutting of Underwood of insufficient growth (a). 

* * ' But in this case the weight of Evidence is in favour of 

Brydoes the sufficiency of the growth of this Underwood ac- 
Stephens. cording to the custom of the Country ; and the Injunc- 
tion must be dissolved. 



(a) See also the opinion of the Jjord Chancellor in Hampton 
v. Hodgesy 8 Vea. 105. 



1822. WATKINS V. FLANAGAN. 

5th & 10th July. 

. ^ » 

A Surety un- L HIS was a Motion by the Defendant to dissolve an 

dcr an Annuity Injunction obtained by the Plaintiff for want of an 

Deed, having re Answer. The Plaintiff showed Cause on the Merits. 
deemed the An' 

nuity after the 

Bankruptcy of ^^ ^^^ ^^® ^^ Plaintiff, Watkins, had by a Deed, 

the Grantor, sued dated 5th March 1811, granted an Annuity of 300/. to 

the Grantor upon a person of the name of ill aWt/i. The Defendant Fk- 

a Bond of In* nagflfw joined in that Grant, as a surety for TFa/At;w. The 

demnity, andob- jj^gj contained a Proviso, enabling Plaintiff or De- 

^ J . fendant to redeem on payment of 2,1 75 /. and all Arrears; 

for Arrears Since '^ •' '^ 

the Bankruptcy ^^ ^^® same time Watkins gave Flanagan a Bond of 

and the price of Indemnity. 

redemption, (3 

B. & A. 186.) In 1812, Watkins became Bankrupt. At that time 

Ihts Court wtU ^ small Arrear was due in respect of the Annuity. 
not restrain him 

by Injunction 
from suing out (p) S. C. Flanagan v. JVatkins, 3 B. & A. 

Execution for the 

Arrears: quaere, as to the price of Redemption. 
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In April 1813 Flanagan agreed with Martin that 
be {Martin) should prove under Watkins's Commission 
for the Value of his Annuity^ and should assign the 
proof to him^ Flanagan ; and then that Flanagan should 
redeem the Annuity. Martin accordingly proved ; Flan- 
agon paid the Redemption Money and Arrears; and 
Martin by Deed assigned his proof to Flanagan. 

In 1 81 9 Flanagan sued Watkins on his Bond of In- 
demnity. He alleged three Breaches: first, that he, 
Waikins, had not indemnified him in respect of Arrears 
previously to 5th March 1813; secondly, in respect of 
Arrears between 5th March 1813, and the time of the 
Redemption; thirdly, in respect of Money paid by 
Nanagan, for Redemption. Flanagan obtained Judg- 
ment on the second Breach for Arrears between 5th 
March 1813, and time of Redemption ; and on the third 
Breach for the sum of 2,175/. 

The Judgment in this last Breach was said to have 
been entered up by tacit consent of Parties, but it 
appears to have been warranted by the reported Judg- 
ment in the Court of King's Bench. 

The present Bill was filed to restrain Flanagan firom 
taking out Execution. 




Watkins 

FLAJfAOAM. 



The Vice-Chancellor. 
Before 49 Geo. 3. c. 121, (a) usually called Sir Samuel 
Rondlly^s Act, if an Annuity was secured by a Bond 
only, and that bond was forfeited previously to the 
Bankruptcy, the Annuitant was entitled to prove under 
the Commission upon his Bond, for the value of the 

(a) Repealed by 6 G. IV. c. 16. 

U 
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iSsa. 



Watkins 

V, 

Flavagav. 



Annuity. If the Aimuity was secured by a Covenant 
also, the Annuitant might elect to prove under the Com- 
mission for Arrears due at the Bankruptcy^ and to pro- 
ceed by Action against the Bankrupt for future Arrears 
notwithstanding his Certificate. I am not a¥rare that 
any Case is reported as to the right of the Annuitant 
against a Surety, where the Annuitant had proved 
under the Commission by virtue of a forfeited Bond; but 
in principle, it is clear that he could not sue the Surety 
for the value of the Annuity proved, but could only pn>- 
ceed against the Surety for past and accruing Arrears ; 
and if he recovered such Arrears from the Surety he would 
have been a Trustee for the Surety in respect <^ all aunis 
to be received by way of Dividend upon his Proof. 
And if such Dividends had happened to exceed the 
amount of all Arrears which had or should become due, 
then the Excess would belong to the Bankrupt's Estate. 
If such was the law before Sir Samuel RomiU^% Act, 
then the Question is. How has that Act affected the 
Point ? By tiie decision of the Court of King's Beach, in 
FUamgati v, Watkins (6), a Surety for an Annuity^ who 
makes payments after the Bankruptcy^ has only proef 
under the Commission, by virtue of the eighth Section, 
in respect of Payments made for Arrears of the Annuity 
due at the time of the Bankruptcy ; and as to all other 
Payments made by the Surety, the Bankrupt remains 
Uable to the Surety^ notwithstanding his Certificate. It 
may be doubted whether the purpose of the Legislature 
for the relief of the Bankrupt, is not therefore in some 
de^ee disappointed (c). With respect to the 
himselC the seventeenth Section of the Act, 
gives him proof under the Commission for the vahie of 

(h) 3 B. St A. 1 86. 

(c) Since remedied by 6 G. IV. c. i6. s. 55. 
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the Annuity, expressly declares that the ** Certificate of iq^q. 

any Bankrupt, under whose Commission such proof ^ ^ 

shall be or might have been proved, shall be a Watkihs 

Discharge of such Bankmpt against all demands Flakaoah. 

in respect of such Annuity, in the same manner 

as the Certificate would dischai^e the Bankrupt 

with respect to any other Debt which might have 

been proved ;'' as, according to the decision in the Court 

of King's Bench, this seventeenth Section has no 

application to the Case of the Surety, it necessarily 

follows, that as to all payment made by the Surety, and 

not comprised within the 8th Section, the Surety is at 

liberty to proceed against the Bankrupt as if the Act of 

the 4gth George the Third, had never been passed ; and 

consequently m respect of payment made by him for 

Arrears which have accrued due subsequent to the 

Bankruptcy, he is entitled to sustain his Action against 

the Bankrupt, and upon that ground the Injunction in 

this Case cannot be supported. 

The Court of King's Bench seems to have been of 
opinion that the Plaintiff could maintain his Action also 
for the amount of the Redemption Money; and this was 
not disputed in the Argument of Counsel ; yet it is to be 
observed that the Surety could not have been compelled 
to redeem ; and that the accruii^ Arrears were the only 
Debt due, or which might ever become due. 

In the Case of Welsh v. Welsh (d). Lord Ellenborough 
is reported to have stated, that the Surety cannot compel 
the Annuitant to prove for the value of the Annuity 
under the Commission of the Bankrupt. That point 
does not arise in this Case ; for here the Annuitant has 

{(l) 4 Mault & Selwyti, 333. 

u 2 
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1^24. proved the value under the Commission ; and I considei 

' it to be clear, that the Annuitant is to be deemed a 

Watkiss Trustee as to the Dividends payable under such proof* 
Flakagak. for the Surety, to the extent which the Surety is damni- 
fied; and if the Annuitant had not actually proved 
under the Commission, I should have thought that the 
Surety had an Equity to compel such proof (e). 



. . .*®".- T , BARBER and another v. CRAWSHAW and others. 
6th & nth July. 

A Forty in A BILL of Revivor and Supplement was filed on the 

contempt who ob' I ^th February 1822. 
tained an order 

sion t t k h' ^^ ^^® ^^^^ ^^ Jpril 1822, an Order for a month^s 
" Plea, Antwerp ^^^^ ^^ answer was obtained by C. Attwood and T. 
or Dernvrrer^** C. Smith, two of the Defendants. 
mav put in a 

On the following 14th of May, an Order was obtained 

.1 A. . . -^ on their behalf for three weeks further time to answer. 
the Lommuston 

had been merely 

to take his an- On the 15th June following, an Attachment issued 

swer^ whether he against them for want of an Answer, and C. Attwood 

could have put in only was taken into Custody ; but the Sheriff of Suney 

* ^^^' returned that both C. Attwood and T. C. Smith were 

attached, and that he had their Bodies. 

On the 25th of June, C. Attwood filed a Plea ; and on 
the 28th of June, T. C. Smith also filed a Plea, which 
was taken under a Commission to Brighton, to take the 
Plea, Answer or Demurrer of the Defendants. 

(f) This 18 now exprcMly provided by 6 Geo. IV. c. 16. t. 55. 
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A Motion was now 9iade that the Pleas might be 
taken off the file for irregularity. 

Mr. Barber, in support of the Motion :— 
After a Party is in Contempt for want of an Answer, 
he cannot put in a Plea. 

In Newton v. Dent (a). Lord Hardtoicke set aside a 
Plea filed by a Defendant who had been attached for want 
of an Answer. In Curzon v. De la Zouch {b), a Demurrer 
and Answer filed by a Defendant, who had been attached 
for want of an Answer after orders for time to plead, 
answer or demur, not demurring alone, was ordered 
to be taken off the file. In Broughton v. Jones (c), your 
Honor determined that after an Attachment for want of 
an Answer, the Defendant can only answer; if an Answer 
were put in and were insufficient, we might proceed in 
the process of Contempt already issued ; but if a Plea be 
put in, and over-ruled, and then an insufficient Answer 
is put in, we cannot resort to the previous process of 
Contempt. 

Mr. Bell, and Mr. Garratt, contra : — 
In Newton v. Dent an Order for time to answer only 
had been obtained, and therefore it was held a Plea was 
irregular. But in Roberts v. Hartley (d) it was held, 
that on an Order for time to answer, a Plea might be put 
in, it being upon oath, and not considered as a dilatory 
proceeding. The same doctrine had been previously 
held in an anonymous case in Peere Williams (f), and is 



1823. 

Barbor 
iiuci another 

V. 

Crawmjaw 
and others. 



(a) I Dick. 934. 
(6) 1 Swan. 185. 
(c) 3 Madd. 42. 



(rf) 1 Bro. C. C. 56. 
2 Dick. 554. 
(e) t P. Wms. 464. 



S.C. 
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182a. 

Barbor 

and another. 

V, 

Crawsraw 
and others. 



stated arguendo in Janes v. Earl of Strafford (/)• Curiam 
V. De la Zouch, and Broughion v. Jones, were Cases of 
Demurrer, which are not allowed to be put in by a 
Defendant, who is in contempt. A Plea therefore may 
be filed under an Order for time to answer only, and the 
beincr in Contempt can make no difference. In this 
case a Commission was obtained after the Party was in 
Contempt, to take the Plea, Answer, or Demarrer of the 
Defendants, and the Plaintiffs joined in the Commission. 
The Terms of the Order for a Commission expressly 
authorized the putting in of a Plea. 



July 11th. 



The Vice-Cliancellor desired the Registrar to inquire 
as to the Practice. 

On this day the Registrar stated the result of hit 
inquiry to be, that the Plea was regularly filed; and 
the Vice-chancellor observed; that his only doubt was, 
whether, after a Party was in Contempt, he was entitled 
to a Commission, to take *' his Plea, Answer, or Dem1l^ 
rer ;" or whether it ought not to be merely to take Ws 
Answer ; but as the Commission in this Case was granted 
to take the J Defendant's '* Plea, Answer, or Demurrer," 
they were clearly authorized in putting in a .Plet; 
no objection having been made to that Order; bat hii 
Honor desired not to be understood us giving an OpinioBf 
that if the Commission had been merely to take the D^ 
fendant*s Answer, they could have put in a Plea. 

(/) 3 P. Wms. 80. 



END OF PART II. 
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COATES t,. COATES. .gth D^ber. 

Partnership Articles for fourteen years were a Person 
entered into between two Brothers who practised as having in Jrtin 
Sorgeons, Apothecaries and Man-midwives. A power ^^^ ^f Porincr^ 
was given to either to dissolve the Partnership at the '**^ covenanted 

end of seven years, but it was provided that the party . ^ 

acts after a spe^ 

SO dissolving the Partnership should not be at liberty ^^^ period of 
to practise as a Surgeon, Apothecary or Man-midwife* time. The Court 
except as a Physician* within a certain distance of tnll not, before 
Sdbsbory, where they resided, under a penalty of '*' arrival of 
«,oooi., to he recovered in an action in which it should *^^P^grant 
onfy be necessary for the Plaintiff to prove the fact of t - himf 
Practice in breach of the Agreement. ^^^^^ ,•„ ^^^^^^ 

of his ^grec' 

The Defendant, one of the Brothers, gave notice to ment, nor for 
the otiber, the Plaintiff, that he would dissdve the Part- fnischief which is 
nesship at the end of the seven years, which would "^ l?^^^ ^ * 

• ^L ^ r T o of the Covenant 

expire on the ist of January 1822. ^^^ ^^ ^^^^ 

X tieSf 




COATBS 

V. 
COATXS. 
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The Bill was filed on the 31th November 1821, for 
a Decree to restrain the Defendant from practising in 
Breach of his Agreement, and for an interim Injunction 
to the same effect; and also to restrain the Defendant 
from soliciting business for himself, and from endea- 
Youring to dissuade persons from employing the Plain- 
tiff. The Bill alleged general Notice given by the De- 
fendant.^ that he meant to continue his Practice as 
Surgeon^ Apothecary and Man-midwife, and that he 
had solicited persons to employ him in that character 
when the Partnership should expire, and not so to 
employ the Plaintiff. 

To this Bill there was a general Demurrer. 

Mr. Bell, and Mr. fVray, in support of the Demurrer, 
cited Collins v. Plumb (a), Fletcher v. Dych (b), and 
Woodward v. Gyles (c). 



Mr. Home, and Mr. Tinney, contrd. 

The Vice-Chancellor: — 

The only relief which this Bill seeks is an Injunction 
to enforce the Defendant's Covenant, but the time is 
not yet arrived when this Covenant is to operate ; the 
suit, as far as it seeks to restrain the Defendant's prac- 
tice, is brought therefore, not for relief against an exist- 
ing wrong, but for relief against the possibility of a 
future wrong. It is very true, that the conduct of the 
Defendant, as stated in the Bill, affords a high proba- 
bility that this future wrong will be committed ; but it 
may be prevented, either by accident, or because the 
Defendant hereafter may be better advised. If the 

(a) 16 Ve^ 464. (h) 2 T. R. 32. (c) 2 Vcm. 119. 
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Court is to act prospectively upon the possibility of 
future wrong, when the Bill is filed two months before 
the wrong can actually happen, it must equally act 
prospectively two years before the time of possible 
wrong, if the conduct of the Defendant furnish reason- 
able grounds for the apprehension of injury. 

I am of opinion therefore, that this Court will not 
entertain a suit upon the mere speculation of possible 
mischief, which may never happen at all, and which 
cannot happen until a certain future period. 

But it is said, that this Bill seeks not merely to 
restrain the Defendant's Practice contrary to his cove- 
nant after ist January 1822, but to restrain him, in the 
mean time, from soliciting persons to employ him, and 
not to employ the Plaintiff after that period ; and that 
this is an immediate and not a possible mischief. I 
agree wholly with the proposition that this conduct on 
the part of the Defendant is a mischief, and a present 
mischief; but the question is, whether it is a mischief 
against which he has so guarded himself by his con- 
tract with the Defendant, that he has a right to com- 
plain of it in a Court of Justice. In other words, 
whether this conduct on the part of the Defendant 
is a Breach of Covenant. If it be no Breach of the 
Defendant's Covenant at l«aw, then this Court cannot 
interfere, for it is to execute and not to make Agree- 
ments for Parties. I am of opinion, that the mere 
solicitation of future business not followed by actual 
practice after the 1st of January 1822, would be no 
Breach of the Defendant's Covenant at Law ; and that 
it is therefore no ground of present relief in equity. 
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1823. 



COATXS 
COATBf. 



Demurrer allowed. 
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1831. 
itt Jane. REYNOLDS v. NELSON (a). 

Afier a De-l HE Defendant after a Decree for Specific Perfonnanoe 

crttfoT a tpecifie of a Contract for the Purchase of an Estate, to which 

Performance ^le submitted, brought an Action at Law against the 

?V* . . ^ Plaintiff in Equity for Damages in not completing his 

nai proceed bv Contract within the time specified ; and the Plaintiff in 

AdionatLawon Equity now applied for an Injunction to restrain the 

the Contract for Proceedings at Law. 
Damagei. 

The Vice-Chancellob : — 

My Decree proceeds upon the ground that the 

Defendant had dispensed with the time stated in the 

Contract If the Plaintiff in Equity had before the Decree 

applied for an Injunction to restrain the Defendant from 

proceeding in an Action at I^dw to recover Damages, 

I should, upon the same principle, have then granted the 

Injunction; and i fortiori, I must grant it now. Thi 

Proceeding at Law is inconsistent with the Decree i& 

Equity. 

r 

(a) The facts of this Case are stated ante, p. i8. 



Uth December. LINGEN v. SIMPSON. 

* sr— ^ 

The Court toUl A MOTION was made on behalf of the Plaintiff, that, 
make inierlocu^ without prejudice to any exceptions the Plaintiff might 
tofy Orders for ^^ advised to file to the Answer of the Defendant, 
^^ SectJii ^^ Defendant might in a week leave with his clerk in 
Diicooery and ^^^ ^® Reference Book No. 2, admitted by his 
tritt not antici" Answer in this Cause to be in his custody ; with liberty 
pate the Decree, for the Plaintiff, his Clerk or Agents, to inspect or refer 
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to the same for the purpose of the said PlaintilBTs Trade ; 
or that the same might be deposited in the hands of a 
third person in the town of Birmingham for the joint 
use of the Plaintiff and Defendant, with liberty for the 
Plaintiff, his Clerk, or Agents to inspect the same for 
the purposes of the Plaintiff's Trade ; or that the sai4 
Book might be restored to the possession of the Plain-> 
ti£^ with liberty for the Defendant to inspect and refer 
to the same^ as the Court shall ^urect.. 



3gi 

V ' 

LiNOXK 

SxMpaox. 



Mr. Hart, in support of the Motion, cited Nuihrown 
y. Thornton (a), and Fells v. Read(b). 

Mr. Bell, and Mr. Cooper, for the Defendant : — 

The whole object of the suit and prayer of the Bill 
are, that the Plaintiff might be declared entitled to a 
cc^y of this Book for the purposes of his Trade. 

The Vtce-Chanctllor refused the Motion, stating that 
the Court made Interlocutory Orders for Production 
only upon two principles ; Security pending Litigation, 
and Discovery for the purposes of the Suit ; and that 
the present Application sought an anticipated Decree. 

Reg. lib. B. 1821, fol. 242. 



(a) 10 Ves. 159. 



(6) 3 Ves. 70. 



^S 



^92 
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1821. DAWSON V. DAWSON, 

14th March. 

^ lUegiti' "Thomas CLARKE, by his WiU, dated the nth 
fMte Child may November 1817, devised and bequeathed as follows: — 
takef by particu" " I give, devise and bequeath all my Real Estates in the 
iar descriptionf parishes of Leyboum and Great Carlton, unto my two 
be/ore its Birth. Natural Children,- Mary Ann Simpsom and Thomas 

Simpson, their Heirs and Assigns for ever, as Tenants 
in common and not as Joint Tenants ; and I do hereby 
charge the same with an Annuity of 20/. to Ann 
Simpson, the Mother of my Natural Children, to be paid 
to her by equal half-yearly Payments, to be made imme- 
diately after my decease : And whereas the said Ann 
Simpson is in the family-way, and it is my will and 
desire, and I do hereby give and bequeath unto the 
Child or Children with which she may be ensient at 
the time of my decease, all the rest, residue and 
remainder of my Personal Estate, to hold to him her 
or them, and their Assigns, to and for their Use and 
Benefit; and in case of the decease of the said last- 
mentioned Child or Children during his or their Mi- 
nority, I give and bequeath the same unto and to be 
equally divided between my surviving Natural Child or 
Children." 

The Testator died on the 19th November 1817, two 
days after the date of his Will, without having altered 
or revoked it, leaving his said two Natural Children, 
Thomas Simpson and Mary Ann Simpson, him surviving. 

Ann Simpson, mentioned in the Testator's Will as the 
Mother of his Children, was an unmarried woman^ and 
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was ensient at the time of tbe Testator's Death ; and on 
the 23(1 January following was delivered of two Children ; 
one of them the Infant Plaintiff, Simpson Clarke Simpson, 
and the other bom dead (a). 

The Question was whether Simpson Clarke Simpson 
took under the Will. 

Mr. Treshve, for the Infant. 

Mr. Parker, contra, said that if the Testator had not 
died before tbe Birth of the Child, and Ann Simpson 
had afterwards married, and been ensient at his death, 
such legitimate Child would have taken under the Will, 
and therefore the Plaintiff could not take. 

The Cases cited were Cartwright v. Vawdry (fi), and 
Gordon v. Gordon (c). 



293 

1891. 
. ' 

Dawson 
Dawson. 



The Vice-chancellor held that the obvious in- 
tention of the Testator was to give to the Child with 
whom jlnn Simpson was then aisient, if bom after his 
death, and that the Child took therefore by particular 
description. 



(a) Reg. Lib. A. i8so, fol. 
940. 



(*) 5 Ves. 530. 
(c) 1 Men 141. 



T^A 
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I8t February, LEE t)« RYDER And othcTB* 

When it is dis' A MOTION was made on behalf of the Plaintiffs to 

puted whether a discharge an Order obtained on the loth November 

Defendant m, j^^^^ f^^ ^ Commission to assign a Gtiardiati to an aged 

from infirmity of ^ « . ^ r xu c *^ - 

M' A - Person of infirm memory for the purpose of answering 

tent to amwer.it ^^ Plaintirs BiU. 

Vfiil be referred 

to the Matter to The Affidavit in support of the Motion diqpiited the 

in^re a$ to the feet of Infirmity. 
fact. 

Mr. Bell, and Mr. Ixmgl^, in support of the MotkxL 

Mr. WMtmarsh, contri. 

The Vicb-ChancelIor made iiie foUowing 
Order: 

" This Court doth order, that it be referred to Mr. 
Cross, one, &c. to inquire whether the Defendant Jokn 
Taylor is competent to answer the Plaintifi'^s Bill« with- 
out the appointment of a Guardian for that -purpose; 
and for the purpose of such inquiry, it is ordered Oxai 
the Defendant John Taylor do attend the said Master 
firom time to time as he shall direct. And the said 
Master is to be at liberty to call in such medical assist* 
ance as he may think necessary in making such inquiry { 
and the said Master is to state the result of the said 
inquiry, with his opinion thereon to the Court, where* 
upon such further Order shall be made as shall be just 

Reg. lib. B. 1821, foL 435* 



CAS£S IN CHANCERY. ^ 

MARSH V. HUNTER. Sth February . 

In this Case, the Vice-Chancelhr ruled, that if Trustees ""Asrc Tm* 

may invest in Stock or on real Security, and they o/'J^/"*^l*|[ 

lend on personal Security, and thereby the Money is lost, ' 



tliey shall be answerable, not for the amount of Stock, j^ ^ Pemmal 
which might have been purchased, but for the prin- Seeunt^f tkty 
cipal Money lost. If real Security had been taken, the ^^^ ^ oMiwer* 
principal Money only would have been forthcoming to Mcfbrthefvm* 

flie Trust, and the want of real Security is aU that is ^^^^ 

- , , _, '' mid nai for tke 

imputable to the Trustees. ^^^^^ oftheStock 

wkkkmigkikane 

BROUGHTON v. PITCHFORD. gth February. 

IHE Bill was for an Injunction to stay proceedings Money paid 
"Ctt Law, and for an Account The Injunction was into Court upon 
granted on the terms of paying into Court the Amount on Injunction^ 
of the legal demand, and the Sum was invested in the ^^ ^J^' ** 

'TOTchase of Stock, and the Dividends accumulated. J^^^*"^! 

Poymcntm 

In the result of the Account the Plaintiff was found 
tiot to be indebted to the extent of the legal demand. 

The Vice-chancellor considered the Money paid 
into Court as Security only, and directed so much of 
^e Stock to be sold as would raise the Sum found due 
^to the Defendant, with Interest up to the time of Pay 
'ttient, and directed flie Residue of the Stock to be trans- 
ferred to the Plaintiff. 

His Honor gave Interest to the Defendant from the 
time the Money was paid into Court, beoause it had 
produced Interest 
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1833. 
6th Febniaiy. ASBEE v. SHIPLEY. 

Suit noi re* 1 HE original Bill was filed by a party daiming an 
mted agamsi the Annuity out of certain Trust Property under a grant 
AdmmOrator^ from the late Colonel Shipley, who was cestui que trust 

. ,.j . * for life. The Plaintiff claimed in priority to certain 
wko did not ap' . j. • 

pear nor was Defendants either directly, or indirectly as standing m 

gervedtntkasub- the place of prior Annuitants paid off with his Money. 

psma, nor can the The object of the Bill was to have satisfaction out of the 

Plainiiffhavetke Trust Fund, according to the Plaintiff's priority, and it 

bene^ of former prayed also Personal Payment from Colonel Shipley, 

"^V^^ , who was named as a Party, but was allefi^ed to be out of 
against suck an jo 

Administrator ^^® jurisdiction. After the other Defendants had 

answered, and the Plaintiff had filed a Replication, and 
examined Witnesses in the Cause, but before farther 
Proceedings took place. Colonel Shipley died abroad 
without having been served with a subpoma, and Intes- 
tate, and letters of Administration of his Groods and 
Chattels were taken out by an Administrator resident 
in England. Colonel Shipley left three Children, who 
succeeded by his death, by force of the Trust Deed, to 
certain Interests in the Trust Property. 

The Plaintiff now filed a Bill against the Adminis- 
trator and the three Children, whose succession to their 
Interest was stated by way of Supplement, praying that 
as against the Administrator, the Suit, which was alleged 
to be abated by the death of Colonel Shipley, might be 
revived, and that he might have the benefit of the Pro- 
ceedings had in the Cause, and the same relief against 
the Administrator and the three Children, as he was 
entitled to have against Colonel Shipley at his death. 
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To this Bill a general Demurrer was put in by the 
Administrator, upon the ground that the Plaintiff was 
not entitled to revive the Suit, nor to have any - be- Asbee 
nefit of the Proceedings against him. ^ 

Mr. Bell, and Mr. Tinney, in support of the Demurrer : 

A Bill of Revivor and Supplement is only against 
Representatives of a Party in the Cause, but Colonel 
Shipley, though named in the original Bill, was not a 
Party, he having been, as stated in the Bill, abroad, 
and never having appeared. Suppose Colonel Shipley 
had returned to England, a subpcma must have been 
served upon him, and he must have answered, and 
might have entered on his defence, and examined Wit- 
nesses, but being abroad he could not. His Represen- 
tatives claim now the right of making a Defence ; they 
may be able to prove an usurious Contract. The Bill 
should have been a Supplemental Bill, in the nature of 
an Original Bill (a). 

Mr. Hart, and Mr. Parker, in support of the 
Bill, 

Admitted that if the Admininistrator could not put in 
a Defence the Bill was wrong in point of form. The 
original Defendants, except Colonel Shipley, put in their 
Answers, and then he dies abroad; the Bill of Revivor 
and Supplement enables the Administrator to an8wer,and 
enter on a Defence to the original Bill, although by the 
form of the present Bill we do not ask for an Answer. 

Mr. Bell, in Reply, said that the Registrar on a former 
occasion had told him that where a Defendant had not 
appeared there could be no Revivor. 

(a) lAwjd V. Johnes, g Ves. 37 ; Redesd. 56. 
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iSm« The Vicb-ChancblloU : — 

AsBSB Colonel Shipley not having appeared, nor been aenred 

1^ with the subpoena, his death was no abatement of the 

Ship&kt* Suit, and consequently there could be no Revivor ; nor 

could the Plaintiff have the benefit of the Proceedings 
in the Suit against the Administrator, for the Intestate 
was never an effective Party to the Suit, nor bound by 
the Proceedings. If he had returned to this country, or 
appeared to the Suit, he would have been at liberty to 
enter into a full Defence, unaffected by all which had 
passed between the other Parties in his absence. 



The Bill therefore was, strictly speaking, ordinal u 
to the Administrator of Colonel Shipley, though supfde* 
mental as to the other Parties, and must requite tfie 
Administrator to answer the original Bill as well as the 
supplemental matter, and pray the distinct Relief to 
which the Plaintiff considered himself to be entitkd 
against the Administrator. The same as to the Children, 
as to whom it would have been an original BiU in the 
nature of a supplemental Bill, if Colonel Shipley had 
appeared to it. 

Demurrer allowed. 
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CLAUGHTON v. HADWELL. 

Upon overruling the I)emurrer the question wit 
whether an Injunction to stay Proceedings at Law was 
immediately to be had. Upon consulting with the 
Registrar, Mr. Walker, and upon the form of an Order 
in Rashleigh v. BuUer, 1 1 June 1752 (a), the Vice-Chan- 
cellar held, that a Demurrer overruled was considered 
as a dilatory, and placed the Defendant in the same 
situation as default of appearance or time to answer, and 
entitled the Plaintiff to move for an Injunction. But 
that such a Motion could only be made according to the 
usual course of the Court, which was on any day in 
Term time, or on a Seal-day out of Term. And that 
here the Plaintiff must wait for his Injunction until the 
Seal. 



i8dd. 
13th Ftbraary. 



v^ 



UpomDemur* 
rer heiiig otier* 
rukdf ihe Plahm 
tifmuitf owf of 
itnn ttMe^ wiui- 
far ihe wtxt SetJt 
day to mcmfwr 



(a) Forasmcich ss this 
Court was this present day 
ininined by Mr. RMmoih 
being of the Plaintiff's Coun- 
sel, that the Plaintiff having 
exhibited hisBill io this Court, 
against the Defendants, the 
said Defendants, BuUer and 
Itis IVife, pot in their Demor- 
ler thereto, which Demurrer, 
upon arguing, hss been over- 
ruled, and yet the said De- 
fendants proeecute the Plain- 
tiff at law for the matters in 
tiie Plaintiff's bill complained 
«f« Itis therefore ordered, that 
an injunction be awarded 



against the said Defendants, 
BuUer ami ki$ fTife, for stay 
of the proceedings at law 
against the Plaintiff for and 
touching of the matters here 
in question, until the said De- 
fendants shall fully answer the 
Plaintiff^s bill, and this Court 
shall make fertfier order to 
the contrary; but the said 
Defendants are in the mean 
time at liberty to call fer a 
plea, and proceed to trial 
therein, and for want of a 
plea to enter up judgment, 
bat execution is herrfiy stayed. 

Reg. lib. B. ilth fo>« 407* 
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^'J?f • WRAY V. FIELD. 

fl5th February. 

The Legatee WiLLIAM WAINMAN, by his WiU, dated the 
mil take txoo fc- ^^th March 1814, directed his Executors and Trustees 
gadf fiy oMffe- ^ ^^^ ^ g^^^ ^f ^^qqoZ. and to invest it in certain Secu- 

- , . * rities, and to pay the proceeds thereof to his Daughter 

turn he evidenih C^^*^^ Wainman, during her life for her separate 
intendedfrom the use, and after her decease to stand possessed thereof in 
character of the Trust for her children^ in such proportions as she should 
9d instrument, or ^y Deed or Will appoint, and in default of appoint- 

^^\ ^"^th^ °^®°^' ^^ ^^^ ^^^' ^ ^^ ®^®^ ^^^ ^^^^ ^* Children, 
Sum be twice ^^ ^^^'^ Shares, if more than one, with benefit of Sur- 
given and the vivorship, and if l)ut one, then for such one Child ; and 
same motive ex- to be transferred as soon as convenient after the 
preued in both decease of his said Daughter to such as should have 
mitruments. attained the Age of Twenty-one, or have married in her 

life-time, and if under the age of Twenty-one, or un- 
married at her death, then to Sons at their respective 
ages of Twenty-one years, or sooner, for his or their 
benefit, preferment or advancement in the world res- 
pectively, as the Trustees should think proper, and to 
Daughters at their respective ages of Twenty-one years 
or Marriage; and if there should be no Child or 
Children of his said Daughter, or being such, they 
should die under the age of Twenty-one years and un- 
married, then upon Trust as to the said Sum of 4,000/. 
for the other persons therein mentioned. 

In September 1816, after the date of the Will, Cathi- 
rine Wainman married, and in October 1818 she died* 
leaving the Infant Plaintiff, her only child. 
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Before his Daughter's Marriage, the Testator, by a 
Codicil directed the 4,000/. to be raised out of hi^ Real 
Estates, and after the death of his Daughter, by a 
second Codicil to his Will, dated the 3d April. 1818, he 
bequeathed to his Grandson, the said Infant Plaintiff, 
the Sum of 6,000/. when he should attain the age of 
Twenty-one years, but not sooner ; and he directed and 
desired his Executors to spend annually such Sum as 
they should think fit and proper, during the Minority 
of his Grandson, for and on account of his Maintenance 
and Education and advancement in the world, not ex- 
ceeding in any one year the Sum of 250/. The Tes- 
tator died soon after the date of this Codicil, leaving 
several Children. 
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]8ll3« 




The Question in the Cause was, whether the Infant 
Plaintiff was entitled to both Legacies. 

Mr. Bell, Mr. Home, and Mr. Barber, for the Plain- 
tiff. 

Mr. Shadwell, Mr. Bkkersteth, Mr. Spence, and Mr. 
Walker, for the Executors and Residuary Legatees. 



The Testator must have considered the Legacy giv^n 
by the Will as Personal to the Daughter, and failing 
with her, and meant, therefore, the 6,000/. in the 
second Codicil as a substituted provision for her Child, 
and that this more plainly appeared from the! power 
^ven in that Codicil to advance 250/. a year, for main- 
tenance, education and advancement, which was incon- 
sistent with the power of the advancement of the whole 
4,000/. given by the Will at the discretion of the 
Trustees. 



3oa. 
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iSag. The Cases cited and commentad upon were Dt$ke of 

* "* St. Albms T. Beaadtrk (a), Benyon v. BttiyoH (&), Alien 

^■*^ T. CaUmoic), Hunt v. BeacA(<0. 4«or*y General t. 

F«L.. ■H«r&y(e). 

The Vics-Cham CELLOB : — 

The Quertioa ii, not what may be conjeciured to 
have been the intention of the Testator, but what is hia 
expressed intention. I agree that in reading the second 
Codicil, we may properly supply a fact which was 
necessarily present to the Testator's mind — ^the loss of 
his Daughter — and we may read it as if the Plaintiff 
had been there described as the Son of his deceased 
Daughter. But the gift of 6/000/. by his secoiid 
Codicil to the Son of his deceased Daughter, is no ex- 
pression of intention that such Son is not also to take 
the 4,000 2. provided for him by the WilL It b argued 
that the annual provision of 250/. for the maintenance, 
education and advancement of the Plaintiff by the 
second Codicil, is inconsistent with the power given by 
the Will to apply the whole 4,000/. during his minority 
for. the benefit, preferment ot advancement of the 
Infant. I cannot find such inconsistency, in these tpQ 
Provisions, as would appear to justify me in coming to 
the conclusion that he could not have intendkl that 
both should take place — 'though he had given a power 
to his Executors to advance during his minority the 
capital of the first Gift, he might well limit their disr 
cretion in the second Gift to the Intenst ooly. Sub* 
stitution may be inferred firom the character of *thfe 
second Instnmient, or from expressed intention, or 

(fl) 3 Atk. 636. (rf) 5 Madd. 351. 

(6) 17 Vet. 34. (f) 4 Madd. S63. 

(c) 3 Vet. 989. 
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l)ecause the second Gift is the same Sum for the same 

motive (/). 

Reg. Lib. B. 1821. fol. 1081. 

(/) Cases in chronological order, where legacies by different 
instruments have been held accumulative. 

WaUop V. Hewitt^ 2 Ch. Hooley v. Hutton, 1 Bro. 



Rep. 37. 



C. C. 398, n. ; S. C. 2 Dick. 



Windham v. Windham, 461. 
Finch. 267. Redges v. Morrison, 1 Bro. 

Newport v. Kynaston, ib. C. C. 389. 



«95. 



Curry v. Fiky 2 Bro. C. C. 



Fitt V. Pidgeon, Cha. Gas. 225, (same instrument.) 



301. 



Baillie v. Butterfield, 1 Cox, 



Clife V. Gibbons, 2 Raym. 392. 



13«4- 



Hodgei V. Peacock, 3 Ves. 



Masters v. Masters, 1 P. 735. 
Wm& 423. Benyon v. Benyon, 17 Ves. 

Joy V. Joy, 1 Cox, 163. 34. 

Wright V. Englefield, Amb. 
468. 

Cases in chronological order, where legacies by different 
instruments have been held not accumulative. 

Duke of St. AJhan's v. Allen v. Callow, 3 Ves. 289. 

Beauclerk, 2 Atk. 636. Barclay ^JVainwright, ibid. 

Grefitxpooff v. Greenwood, 466. 



1 Bro. C. C. 30, n. 

Garth v. Meyrick, ibid. 



Holford V. [f oorf, 4Ve8. 76. 
Osborne v. Dm Jte q/" Leed!f, 



Campbell v. -Ear/ o/" JRad- 5 Ves. 369. 



nor, ibid. 271. 

CooA:^ V. Boyd, 2 Bro. 
C.C. 521. 



Benyon v.Benyon,! 7 Ves. 34. 
Cttrrtf V. Pye, ibid. 46. 
Attorney-General v. jHot- 



Jackscn v. Jackson, 1 P. /fy, 4 Madd. 263. 
Wms. 423, n. ; S. C. 2 Cox, Hwfst t. BeocA, 5 Madd. 



35* 

Moggridge v. Thackwell, 

3 Bro. C. C. 517. 

t/omet V. SemmenSf 2 H. B. 
di3. 



351. 

Gillespie v. Alexander, 2 

Sim. & Stu. 145. 



1822. 



Wray 

V. 

Field. 



304 CASES IN CHANCERY. 



15 Y an Indenture of Bargain and Sale, dated the sist 



l822. Between Sir CHARLES PRICE. Baronet, WILLIAM 
35th February. brqWN RAMSAY, CHARLES LOWDER. the 

Fletcher Par- Reverend PETER GUNNING, the Reverend 

tis having pur- CHARLES CROOK, the Reverend C. A. MOSEY, 

chased certain the Reverend T. WILKINS, Sir THOMAS B. L 

Lands and Here- LETHBRIDGE, Baronet, CHARLES BOWDLER, 

f rt!'V w^ and THOMAS SPURR - - - Plaintiflfe, 
xvere by ais at- ' 

rection, hv inden- ^^^ 

ture of Bargain WILLIAM SILAS HATHAWAY, ANN PARTIS, 

and Sale, con- THOMAS LEIR, JOHN AUDREY, and HIS 

veyedbytheVcn- MAJESTY'S ATTORNEY GENERAL, 

dor to Trustees t% /• j x 

r I ., ,, Defendants. 

jor charitable 

uses* 

The Indenture 
was enrolled in ^^^Y ^^^^^ ^^^ made between the Defendant, Jom 

the Court of Audrey, of the first part, the Defendant, Thomas Leir, 

Chancery within and Jane, his Wife, of the second part, Fletcher Partis, 

.six caUndar of the third part, and the Plaintiffs, of the fourth 

months, but j^ j^ Consideration of the Sum of 815/. to the said 

Fletcher Partis . . 

diedwithi t h ^^^'"^ Leir, paid by the said Fletcher Partis, certain 

calendar months Lands and Hereditaments therein described, the Pro- 
after its execu' perty of the said Thomas Leir, were, at the request and 
tion. Held that by the direction of the said jF. Partis, bargained, sold, 
the Conveyance appointed and conveyed unto and to the use of the 
the Mt tut f Pl^^^^ffs> ^^^ Heirs and Assigns for ever, upon Trust, 
Geo. 2 c 36. ^^^ ^® Plaintiffs, and the Survivors and Survivor of 
Held also, that them, and his Heirs, and the Trustees or Trustee for the 
certain pecuni^ time being of those presents, should permit and suffer 
ary bequests in 3^ competent part of the said several Pieces or Parcels 
flSwf^n * of Land or Ground to be used as the Site of Thirty 
on the validity of ^^^^^^S Houses and a Chapel to be erected thereon, 
the said Indeu" ^^^ ^^^^^ ^^^ finished as near as might be, according tt> 
ture, had failed. 
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a Plan and Elevation to be approved of by the said 
jF. Partis, and Ann, his Wife, or the Survivor of them ; 
and should permit and suffer such Houses to be occu- 
pied and enjoyed from time to time, and at all times 
thereafter, by thirty Females, who should be of the age 
of Fifty Years and upwards, and the Widows or un- 
married Daughters of Clergymen, Professional Men in 
Law, Physic and Divinity, and Merchants of irre- 
proachable Character, and Members of the Church of 
England, and who had seen better days, and been re- 
duced from affluence to a state of comparative indi- 
gence ; and should permit the residue of the Pieces of 
Land and Ground to be used as Gardens and otherwise, 
for the benefit of the Occupiers of the said Almshouses ; 
and that the said Trustees should in the mean time, and 
until such Almshouses should be built and finished, 
permit and suffer the said Pieces or Parcels of Ground 
to be held and appUed to such charitable purposes as 
the said F, Partis during his Ufe, and after his decease, 
the said Ann, his Wife, and after their deaths, the 
Trustees for the time being, should think fit, and by any 
writing under their hands order, direct or appoints 
And it was thereby declared that the said F. Partis did 
direct and appoint that the Expense of Building the 
said Almshouses and Chapel should not exceed 15,0002., 
and that the Expense should be defrayed out of the 
Monies which the said jP. Partis should from time to 
time in his life, advance for that purpose, and should 
be contributed or subscribed by any person or persons. — 
This Deed was enrolled in the Court of Chancery, on 
the 25th July 1 820. 




Price 

HATHAWilT. 



The said Fletcher Partis, by his Will, dated the flfith 
July 1820, after reciting the said Indenture, conveying 

Y 2 



3o6 



i8a3. 
Price 

V. 

Hathaway. 
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the said Lands and Hereditaments, and the Ttusts 
thereof, and reciting that he was desirous to bequeath 
a competent Sum of Money for the purpose of main- 
taining and supporting the same as a public Charity for 
ever, requested that the said Trustees would with all con- 
venient speed after his death elect from among them- 
selves four Persons, in whose Names the Money in- 
tended to be bequeathed by his Will might be invested 
in the Public Funds, and communicate their Names to 
his Executor and Executrix, and he directed his Ex- 
ecutor and Executrix, within a year after his death, to 
transfer the capital Sum of 30,000 L 3 per Cent Consoli- 
dated Bank Annuities into the Names of such four 
Persons, upon Trust, to permit the dividends to be, as 
to the receipt and disposal thereof, under the control of 
the Trustees for the time being of the said Indenture, 
and of the Hereditaments thereby bargained and sold, 
upon the Trusts in the said Will particularly men- 
tioned, for the Payment of an Annual Stipend to the 
Clergyman officiating in the said Chapel, and the 
Sustentation of the Almshouses, and the residue thereof, 
to be divided into thirty equal Parts for the Alois- 
women inhabiting the same. 



And the said Testator declared and directed, that in 
case the said Chapel and Almshouses, with the Gardens, 
Walks and Hedges for inclosing the same, should not 
be finished in his life-time, that a Sum of 15,000/. 
sterling, part of such his personal Estate as should con- 
sist of money, or so much of the said Sum as should not 
have been expended for those purposes in his life-time, 
(the amount of such Expenditure to be determined by 
the said Trustees,) should be appUed for the purpose of 
erecting, finishing and maintaining such Chapel and 
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Almshouses ; and in casecdl or any part of the Property 
intended for charitable purposes should fail of effect, 
then he gave and bequeathed the Property intended for 
charitable purposes, or so much thereof as should fail 
of effect, unto his said Wife, discharged from all Trusts 
-whatsoever, and without any obligation at Law or in 
Equity to conform to the distribution he had intended 
for charitable purposes : — and after directing the Divi- 
dends of 6,000 /. Stock to be paid to certain Persons 
during their lives, he directed the said Sum after their 
deaths to be transferred to the Trustees of the said 
Sum of 30,000 /. Stock upon the same charitable trusts ; 
and the Testator gave similar directions as to three several 
sums of 3,000 L 1,000 /. and 2,000 /. Stock ; and all the 
rest residue and remainder of his Estate and Effects, 
after Payment of the several Bequests mentioned, the 
Testator bequeathed to his Wife, and appointed his Wife^ 
ud the Defendant, William Silaa Haiherley, Executrix 
and Executor of his Will. 
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1811s. 

FaiCB 
Hathaway. 



The Testator died on the 31st of August i8ao, with- 
out having revoked or altered his aEiid Will, and his 
Executdr and Executrix duly proved the same, and pos- 
sessed themselves of personal Estate more than suf- 
ficient for the payment of the Testator's Debts, Legacies, 
and charitable Bequests. 



On the 15th of March 1821, the Plaintiffs elected 
fi^om among themselves Sir Charles Price, W. B. Ranuey, 
Charles Lowder, and Peter Crummy, as the four Persons 
in whose names the Money bequeathed by the said 
Testator might be invested in the Public Funds, and 
their names were thereupon made known to his Executor 
and Executrix : — No part of the Sum of 15,000 /• 0ter« 



3o8 



Price 
Hathaway. 
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ling was expended by the Testator in his life-time for 
the purposes in his Will mentioned. 

The Bill, after stating the above Facts, alleged that 
an application had been made to the Executor and 
Executrix for a transfer of the said Sum of 30,000 L 
Stock, and Payment of the said Sum of 15,000/. and 
that they, combining with the other Defendants, 
refused to comply therewith, alleging, that by reason of 
the death of the said Testator within twelve months 
after the date of the said Indenture, the same became 
void, and that the foundation of the said Charity there- 
fore failed, and the Bequests contained in the said Will 
consequently became void ; and that Thomas Leir claimed 
to retain the Lands and Hereditaments without repay- 
ment of the Purchase Money, whereas the PlaintiA 
charged the contrary to be true, and that the Consi- 
deration Money for the Lands conveyed by the said 
Indenture was duly paid by the said Testator prior to 
the date thereof, and that the same was a bon&fidt pur- 
chase ; and that the Testator never had any Estate or 
Interest in the said Land, and therefore the said In- 
denture did not become void ; and charged that the 
Trusts of the said Will, and of the said Indenture, with 
respect to the establishment of the said Charity, ought 
to be executed, and prayed a Declaration of the Court 
to that effect* 



The Defendants, Executor and Executrix, by their 
Answer admitted the several facts above stated, and 
that the Purchase was a honA fide Purchase, and the 
Consideration Money thereof paid at the time of the 
Execution of the said Indenture, but insisted that the 
Conveyance thereby made was invalid, as not bein^ (9 
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take effect in Possession immediately from the making 
thereof for the charitable uses intended, but being to 
permit and suffer Dwelling Houses and a Chapel to be 
erected according to a Plan to be approved of by the 
Testator and the Defendant, Ann Partis, or the Survivor, 
and in the mean time be applied to such charitable 
purposes as the said Francis Partis during his life, and 
after his death, the said Ann Partis, and after her death, 
the Trustees for the time being should think fit ; and 
these defendants submitted that no charitable Use 
attached till something further was done, either by the 
approbation of a Plan or the Appointment of a Charity ; 
and that the said Francis Partis could not be considered 
during his life-time to have approved of any Plan, or 
appointed any Charity, and that the Conveyance of the 
Land was not good as a charitable Use.; and these De- 
fendants insisted that the said Francis Partis ought to 
be considered as the Donor or Grantor in the said 
Transaction, within the meaning of the Statute g Geo. 2, 
c« 36, and that the Conveyance of the Lands being void, 
the Bequests in the Will in respect of them failed, and 
belong to the Defendant Ann Partis, but these De- 
fendants were willing to act in the Trusts of the Will, 
and to transfer the charitable Bequests thereby intended, 
in case this Court should be of opinion that the same 
ought to be established, on being indemnified, and paid 
their expenses. 



1823. 

Price 

v. 

Hathawat* 



Mr. Home, and Mr. Preston, for the Plaintiffs :— 



If this Case be not within the construction of the 
Act of Mortmain (a), these gifts to the Charity are 
good ; the object of the Statute is as stated in the 

(a) 9 Geo. 2, c. 36. 

¥4 




V. 

Hathawat. 
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Preamble to prevent " improvident Alienations or Dis- 
positions made by languishing or dying Persons to 
Price ^g^ called Charitable Uses, to take place after their 
deaths to the disinherison of their lawful Heirs." Bat 
here the Grantor or Donor, Francis Partis, never took 
any Estate or Interest in the Lands purchased, which 
could descend to his Heir ; by his direction the Lands 
were conveyed to Trustees for an immediate charitable 
purpose, and there is no clause in the Indenture of Re- 
vocation and new Appointment by which jF. Partis 
could have obtained an Estate or Interest in them for 
his own benefit. The Deed amounts to an absolute 
and irrecoverable destination to a charitable purposes. 
The trusts are su£Bciently declared by the Deed, and if 
there be any doubt about them, the Bill has sufficiently 
established them, and provided against their failure. 
Had Partis not died within twelve calender months of 
the date of the Indenture, its validity could not be dis- 
puted. But this event is provided for by, and this Case 
falls within the Exception of the second Section of the 
Act, which declares , that it shall not extend to any 
Purchase of Lands made really and bofiA fide for a 
full and valuable consideration actually paid at or befoie 
the making such Conveyance. It is not denied in this 
Case that the Consideration Money was paid at the 
Execution of the Indenture, which distinguishes it from 
Attoimey 'General v. Day (a). The Second Seotion 
contemplates the possibility of the same Person who 
is the Donor or Grantor within the meaning of the 
first Section being a Purchaser within that of the 
second Section; and although the Act will not allow 
him, within twelve calendar months of his death to 
convey his own Land to charitable Uses, to the dis* 

(a) 1 Ves. 218. 
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inherison of his Heir, it enables him to purchase other 
Lands to take effect in Possession for the charitable 
Use intended. 

Mr. ShadweH, and Mr. Phillimore, for the Defend- 
ants, W. S. Hathaway and Ann Partis : — 

This Deed is void. The Act has two objects; first, 
to prevent the Disinherison of Heirs ; secondly, to pre- 
vent Lands from becoming inalienable. There can be 
no difierence in principle whether a man conveys his 
own Land, or purchases Land, and directs the Persons to 
whom it is conveyed to hold it in Trust for Charities ; 
both modes are equally within the mischief intended to 
be prevented by the Statute. The objectof this Act, 
and of the second Section in particular, is declared by 
Lord Hardwicke, in Attorney-General v. Day, "The 
finit Clause was intended to relate to Gifts or Convey- 
ances to a Charity by way of Donation. And it is 
plain that the Legislature did not intend absolutely to 
forbid all kinds of Purchases of Lands for the benefit of 
a Charity, but has put them under some restrictions. 
The Proviso was inserted in the House of Lords, upon 
mention of the Case of the Charity of Queen Anm^k 
Bounty ; which could not otherwise have gone on, as 
the method of executing it is, that the Money arising 
out of that Fund is laid out in the ptirohase of IImI 
Estate for the Augmentation of poor Vicarages; 
another consideration was, that this was not intended 
to prevent the Execution of Charities already estab* 
lishedy in several of which the Funds are vested in 
Trustees, with intent to lay out in Lands, particularly 
Doctor Ratcliff^^ Charity, but to leave them open» 
restraining the increase of such Donations infuturo**' 
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Mr. Pembertan, for the Defendants Tlumuu Leir and 
John Audrey. 

The additional Cases quoted were Vaughan y. 
Farrer (a), Adlington v. Cann (b), Doe d, Burdett v. 
Wright (c), Doe d. Wellard v. Hawthorn {d), Mackm- 
tosh V. Townsend (e). 

The Vice-Chancellor : — 

The clear expressed intention of the first section of 
the Statute of the gth Geo. 2. c. 36, is, that it shall not 
be lawful for any person within twelve calendar months 
before his death, to gire any land or money to be laid 
out in land for any charitable use whatsoever. It is 
argued, that it is the meaning of the second section of 
that Act to quaUfy the general expressions of the first 
section, and to leave every person at liberty within 
twelve months before his death to give to charitable 
uses any land which within the twelve months he has 
purchased for a full and valuable consideration. The 
object of the Act is to prevent the mischief of impro- 
vident alienations or dispositions made by languishing 
or dying persons, whereby land becomes inalienable. 
Is the mischief less because the grantor, by whose 
improvident disposition the land becomes inalienable, 
had not been the owner of it for twelve months com- 
plete : or could it be the intention of the Legislature 
that a languishing or dying person should not be per* 
mitted to give his own Land, or his own Money to be 
laid out in land, but might be permitted himself to lay 



(a) 3 Ves. 182. 
(J) 3 Atk. 154. 
(c) 3 B. & A. 710. 
ii) Ibid. 97. 



(e) 16 Ves. 330 ; and see 
the cases collected in Evans's 
Statutes, 1 vol. 334, notes to 
9 Geo. 1, c. 36. 
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out the same Money in the purchase of other Land, 
and to give the Land so purchased. To attribute such 
a sense to the second section would be utterly repug- 
nant to the whole scope and purpose of the Statute* 
There can be little doubt that the object of this second 
section of the Statute is correctly stated by Lord Hard' 
wicke in the Attorney-General v. Day ia\ that it was 
suggested by the case of Queen Anne*^ Bounty and 
other existing Charities, where Money was from time 
to time to be laid out in Land, and was meant to pro- 
tect such purchases. It seems to have been thought 
that the vendors in such cases might be considered as 
Grantors within the first Section, and meant merely to 
remove that doubt. The Trust in question therefore is 
clearly void. 



*' This Court doth declare that the Deed in the Plead- 
ings mentioned, bearing date 2i8t day of July 1820, is 
void ; and that all the Bequests for charitable Purposes 
depended on the validity of the said Deed contained in 
the Testator's Will, in the Pleadings also mentioned, 
have therefore failed, and by virtue of the said Will 
now belong to the Defendant Ann Partis, absolutely. 
And it is ordered, that it be referred to Master Cox, 
one. Sec. to inquire and state to the Court who is the 
Heir at Law of Francis Partis, the Testator in the 
Pleadings named. Usual directions for that purpose^ 
further directions, and costs, reserved.'' 

Reg. Lib. B. 1821. fol. 633. 
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ad Mmh. COX v. CHAMPNEYS. 

If Plaini^ 1 HE Plaintiff, after Appearance and before answer, 
obtain an order obtained an order to amend without Costs, amending 
C T" JJ!S^ Defendant's Office-copy ; the Amendments made by the 
ik D fendanfs ^'^^^^ under this order rendered a new ingrossment 
office copy^ and necessary, and, without obtaining a new Order he paid 
the amendments 205. Costs for his Amendments, which were accepted 
require a new by the Defendant's Clerk in Court. The Plaintiff 
Pigrostment, he jggugj ^j^ Attachment for want of answer to the 
may amend, wUh' ^^^^^^^ j^^^ ^^ j^ Wakefield, on behalf of the 
•11^ a new order, j * 

oavtfTf the ao#. Defendant, now moved to discharge that Attachment 

^Q^^^ for irregularity, upon the ground that the Plaintiff's 

Amendment of the Bill was irregular without a new 
Order to amend upon Payment of 205. Costs ; he stated 
that the Defendant had already paid 7 /. for an Office- 
copy of the Bill, and that an Office-co[^ of the 
amended Bill would Cost 10/. more; and that he 
understood that on taxation. Costs for one Office-copy 
only were allowed (a). 

The Vice-chancellor refused the Order^ stating that 
it was the settled Practice to amend in such a Case 
without a new Order. 

(a) By N* 29 of the New (except as to any ameodmentff 

Orders of the 3d April 1828, made by special leave of the 

where the Plaintiff is directed Court, or which have been 

to pay to the Defendant the rendered necessary by the 

costs of the Suity the costs default of such Defendant,) 

occasioned to a Defendant by deducting therefrom the stun 

any amendment of the bill paid by the Plaintiff at the 

shall be deemed part of such time of amendment. 
Defendant's costs in the cause 
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TOMKINS V. HARRISON. ad^March. 

1 HE Vkt'Chancellor stated that the Motion to examine Motion of 

a witness de bene esse is of course where the Witness com-setoexamme 

is above seventy (a), or the only Witness (6), or in a ^.*^* *^?V* 

dangerous state of health ; but not in a case of mere ^^ ._ 

® ^ ' ^ ^ 7^» or til a flan* 

infirmity (c). That the course is to give three days geroiu staie, or 
notice to the other side of the intention to examine, and the onfyWUnest. 
the Vice-Chancellor refused to shorten the time, although 
it was stated that the other Witness lay dying, as the 
other Party lived at a distance, and could not attend at 
an earlier day. 

(a) Rome v. —— , 13 Ves. Ferrers^ 3 P. Wms. 77; 
361. Brydges v. Hatch, 1 CoX| 433* 

(b) Shirley v. Earl of ^ ' ^ 

3i» 



EDWARDS V. LANE. ,ai M'^reh. 

JMR. TINNEY moved, in the name of the Defendant, Order for pay 

that a sum of Money in Court belonging to him might wen/ of Money 

be ordered to be paid to the Defendant's Solicitor, the ^^ '^ Solicitor 

Suit having been compromised. ^ . ^ 



fused. 



The Vice-chancellor said it was not usual in such 
Cases to order Money to be paid to the Solicitor, but to 
Ihe Party himself; who if he chose might authorize 
the Solicitor by Power of Attorney to receive it. 
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1822. 

March 

11, 14, & 15. BOYS V. AYERST. 

^ y ' 

Where a Let- 1 HE Bill in this Case was for the specific performance 
ier contains the ^f'^^^ Agreement for the Purchase of Lands, alleged to 

"7 ,y be contained in Three Letters. It stated that at the 

am Agreement for -, _ . 

Purchase of ^^ ^^ ^^^5 ^* ^^^ Barracks at Askford, the Plaintiff 

LandSf it is not ^^^ the Purchaser of one of the Lots, which consisted 
necessary for the of the Hospital and other Buildings part of the said 
Plaintiff to prove Barracks, and a piece of Freehold Land containing one 
that he accepted ^^^^ ^^^^ ^ quarter, whereon the same were erected. 

f^' -./.* That before any Title had been made out, or any Con- 
requtrethePlatn' "^ TM-Trix^/*! 

ti^ to suwlu a ^^y^^^^ executed to the Plamtiff, the Defendant, who 

termintheAgree' ^^^ resided in a Freehold House of his own contiguous 

mrnty there must to the said Lot, proposed to the Plaintiff to purchase the 

he a special ac» piece of Freehold Land whereon the Hospital and other 

ceptance in writ- Buildings stood (it being the Plaintiff's intention to puU 

^ ^PPy^^S down and remove the Hospital and other Buildins:s), and 
that term, m , . /. , t> 1 1 ^ ,, • 

order to take th ^^ consequence of such Proposal the foUowmg 

case out of the Correspondence took place. 

Statute of 

Frauds. " Sir, Ashford, March 3d 1816. 

" Although I am by no means anxious for the inmie- 
diate Possession of the late Hospital Field, I nevertheless 
wish if possible to ascertain by to-morrow week whether 
I shall become Purchaser at aU, having fixed that day 
with a Mr. Moss, a Surveyor at Canterbury, to come to 
Askford to arrange a Plan with respect to my Offices 
opposite the Field, in case I cannot agree with you for 
the Purchase ; and after such Plan is fixed on, the Field 
will be of considerably less value to me; besides, if 
I accept the Title as it now stands, I need not be at any 
expense whatever in supplying myself with attested 
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Copies of all the Deeds you mentioned, and which are i8ss. 

necessary to make a clear and marketable Title, and 
are now deposited in our Office by a Client; but as on 
the 6th of April my Partnership with Mr. B. will be Aykrst. 
dissolved, and as I shall then relinquish the Business 
in his favour, if, after that time. Copies should be re- 
quired, it of course must be done at a considerable 
expense, as the Deeds will then be in Mr. JB/s pos- 
session, and I am not aware that the Barrack Board will 
or ought to be at the expense of furnishing such copies; 
some of the Deeds are very long, particularly Mr. G*8 
Settlement^ and the Conveyance to him from Dr. R. 
mentioned in the List: under all these circumstances 
I am induced to make another and last Offer, and instead 
of Pounds, will say Guineas; viz. 315/. for the Field, 
(including of course the Pump and WeU therein), and 
will also agree to take such Bricks as may remain after 
the Hospital is removed, by a Valuation of two Persons, 
and if they cannot agree to call in a third, as usual. To 
give you till the 1 st of January next to remove the Hos- 
pital, to take possession and pay the Money at that time, 
provided that in case the Hospital should be removed 
before then, the Field to be conveyed to me, the Valua- 
tion made, and Possession given within fourteen days 
after such removal ; at which time of course the Pur- 
chase Money and the amount of the Valuation to be 
paid by me. If you accede to these terms you may 
request your SoUcitor to prepare an Agreement accord- 
ingly, (which of course must be paid for between us), 
and if you or they will send me the Draft, I will have it 
written on a Stamp for Execution. A Line between 
this and the 1 1 th instant will at all events oblige, 

« R. G.Ayerst." 
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i89s. In Answer to the above, the Plaintiff wrote to the 

Defendant a Letter dated the 6th day of March i8i6» 
informing him that he never thought of taking less 
than 400 A for the Land, including the Well and Pump, 
together with all the Hospital Chimnies, Cess-pools, 
Ash-pit, Drains and Privies, the Brick Pavement of 
the Wash-house, and Cooking-house and Chinmies, 
with all the Foundations and Cross-walls of the Build- 
ings, and all the Paving-stones, at which Sum of 400/. 
the Plaintiff agreed and offered to sell the same to the 
said Defendant, or otherwise that he should take the 
Land only at 340/. 

The Defendant then wrote the following Letter to 
the Plaintiff:— 

'• Dear Sir, Ashford, March 8th 1816. 

'' As I shall probably be able to make use of many, if 
not all the Bricks you now offer me, with the Land, I 
am willing to accede to the first proposal in your favour 
received yesterday, and agree to give you 400 i for the 
Land, including the Well and Pump, together vnth all 
the Bricks of the Hospital Chimnies, Cess-pools, Ash* 
pit. Drains and Privies, the Brick Pavement of the 
Wash-house and Cooking-house and Chimnies, vrith all 
the Foundations and Cross-walls of all the Buildings, 
and all the Paving-stones — to pay for my own Convey- 
ance, and for you to be at the expense of the Title ; 
the Agreement, as usual, to be paid between us — ^to pay 
the 400/. and take Possession within a fortnight afttf 
the Hospital is removed — to give you such time for the 
removal of the Buildings as you may deem necessary, 
and as you may instruct your SoUcitors to insert in the 
Agreement. If you will be so good as to instruct 



V ■ ■ 
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CASES IN CHANCERY. 3^9 

Messrs. Twopenny . 6; Co. to prepare an Agreement l%a^. 

according to the abore, and send it to me for my 

perusal, I will have two parts written on proper Stamps, 

and send them to your Solicitors, one signed by myself, AxBBsr. 

tiie other to be returned to me when signed by you.'' 

R. G. Ayerst. 

*' P. S. As it is now agreed between us for me to have 
the Land^ there will be no necessity for Copies of such 
Deeds as I have in my possession, and belong to me as 
relating to my House and Premises, but Copies only of 
such Deeds as are deposited in our Office belonging to 
a Chent, and relate to a Field adjoining the Hospital 
Field. If, (as I presume) it is Mr. L. of Bapckild, who 
IB one of the Solicitors to the Barrack Board, I am 
well acquainted with hun, and I am very sure no diffi- 
culty can possibly arise when our Agreement is signed ; 
if it should be necessary I can write to him on the 
subject." ' 

The Plaintiff then instructed his Solicitors to prepare 
a written Agreement for the Defendant to sign, on the 
Terms of the last Letter, whereupon his Solicitors 
wrote to the Defendant as follows : 

'' Sir, Rochester, 12th Mardi 1816. 

Mr« Boys has referred to vs your Letter of the 
8th faist., but before we can prepare the Agreement 
between you it is necessary that we should know pre« 
cisely which of the questions on the Title you will be 
able to wave, we therefore send you on the other side 
an Extract from our Letter to the Solicitors of the 
Bcmrack Board, showing what questions are unsatis- 
fied. We will thank you to inform us which of them 

Z 
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i8a3. you can dispense with, in order that we may state it id 

the Agreement^ and know which we must • continue to 
insist on.'^ 

The Extract referred to merely contained a List of 
Deeds and Attested Copies relating to the Freehold in 
question, which the Plaintiff's Solicitors presumed 
would be delivered to him as Purchaser. 

The Defendant wrote the following Answer: 

" Gentlemen, Ashford, March 13th 1816. 

^' The only Deeds that I shall require on completing 
the Purchase with Mr. Boys, will be BaldocVs Con- 
veyance to De Lancey, dated August 1st 1813, and 
Rut ton's Conveyance to Gorse, dated the 13th and 14th 
February 1795. I presume the original Deed of 
August 1st 1813 will be given up^ as I do not imaginCi 
indeed I am almost certain, it related to no other Land 
than that on which the Hospital is built, the whole of 
which Mr. Boys has purchased, and is to be conveyed 
to me. The remainder of the Land on which the Bar« 
racks was built is Leasehold, and has been given up to 
the Parishioners who were the Lessors. If it is shown, 
however, that this Deed relates to other Property of 
more value, then I should require an attested Copy, 
and a Covenant to produce it. I should also expect 
the original Deeds of 13th and 14th of February 1795, 
as I know it relates only to the Field in question, and 
to about an acre originally belonging to it, which Mr. 
Baldock in 1803 sold off, the Purchaser whereof had a 
Copy of the Deed, Mr. Baldock, keeping the Original, 
and which I have no doubt was given up by him to 
Governmenti if not, it certainly ought to have been« 
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Mhd if they have not the Original it must have been 1892. 

kft by mistake with Mr. Stiirr, of Ccmterbury, jas the 

Copy came from his Office when the Conveyance of the 

Acre sold off was made. The M^rriase Settlement of 

the 1st August 1796, I have, with my Title Deeds 

relating to the House wherein I now reside, which I 

purchased of the late Mr. Baldock. This, therefore, 

with the Deeds of the 2d and 3d days of August 1 797, 

of course I shall not require Copies of, having all the 

Originals. I have heard from Messrs. Burley, Moore 

and Lake, and thought the best Answer I could give 

them on the subject would be to send them a Copy of 

my present Letter to you, which I shall do by this 

day's Post." jR. G. Ayerst. 

" Allen's Covenant of the 13th July 1796, should 
also be with the Ban*ack Board. If they do not find 
it, however, I can supply it by a Duplicate I have in 
my Office." 

On the 30th March 1816 the Plaintiff's Solicitors sent 
to the Defendant the Draft of an Agreement, on the 
Terms of the Letter of the 8th March, for his perusal 
and signature ; and on the 30th April following the De* 
fendant returned two ingrossed Instruments, one signed 
by himself, and the other for the signature of the Plain- 
tiff. The only material difference between the Agree* 
ment sent to the Defendant and that returned by him was, 
that the latter specified some paving Stones, and a cer- 
tain Timber Fence, Gate, and Wicket, surrounding the 
Freehold, which the Defendant alleged was appurtenant 
thereto, and included in the Agreement. In consequence 
of this alteration the Plaintiff wrote to the Defendant 
on the 6th April 1816, stating, <' I have not returned 

z 2 
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1822. you the Agreement between you and me, as there is 

some little mistake in it ; the stone Steps and Landing 
at the Door, and the Hearth Stones, and Fire-places in 
Atiast *^^ Hospital, and the Timber Fence, were not to be 
included, which appears by the Alteration in the Draft 
to be so." 

And subsequently at an interview between the Plaintiff 
and Defendant on the 11th of the same month, the 
Plaintiff refused to sign the Counterpart of the Agree- 
ment signed by the Defendant, on account of the Articles 
in dispute being included; whereupon the latter was 
destroyed by the Defendant. 

The Bill alleged, and it was shown by the Evidence 
of the Plaintiff's Solicitor, that the Plaintiff had aban- 
doned certain Questions and Objections before made 
to the Title of the Freehold, except such as it was 
necessary to insist on in order to furnish the Defendaoi 
with such Title as was required by his Letter of the 
13th March 1816; and that on the 2gth March he had 
paid the Purchase Money, and taken a Conveyance of 
Ae Land ; and prayed that the Defendant might be 
decreed specifically to perform the Contract and Agree- 
ment as expressed and set forth in the Letters of the 
3d, 8th, and 13th March; and that it might be de- 
clared that the Timber Fence, Grate, and Wicket, were 
not included in the Contract ; and also declared that 
the Defendant was not entitled to call upon the Plaintiff 
to produce and deliver up to him certain specified 
Indentures, or any Copies thereof, or to call upon the 
Plaintiff for any other Title to the Ground in question 
than such as is required by or is consistent with bis 
Letter of the 1 3th March 1 826. 
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Mr. Wingjield, and Mr. Wray, for the Plaintiff. 182a. 

Mr. Sugden, and Mr. Haslewood, for the Defendant 

The Cases cited were, Fowle v. Freeman {a), Coleman 
V. Upcotifi), Gaskarth v. Lord Lowther(c), Welford 
▼. Beazely {d), Kennedy v. Lee (e\ Stratford v. 
Bosworth (/). 

The Vice-Chancellob : — 

It has long since been the settled Rule of a Court of 
Equity to decree specific Performance of an Agree- 
ment which has been signed by the Party sought to be 
•charged with it, although it be not signed by the Plain- 
tiff in the Suit, and he be not equally bound by it It 
may be matter of surprise that it should have beai so 
settled, because, although such an Agreement may 
satisfy the words of the Statute of Frauds (g), yet a 
Court of Equity does not generally lend its assistance 
to enforce Agreements which are not mutual. It is 
now, however, too late to question this doctrine. The 
language of the Statute of Frauds is, that the Agree- 
ment, or some memorandum or note thereof, must be in 
writing, and signed by the Party sought to be charged, 
or some other Person by him duly authorized. It is 
immaterial therefore what the form of the writing is, 
which expresses the agreement, and a Letter is as 
jeffectual for the purpose as a Deed. It is immaterial 
too what the form of the language is. It is necessary 

(a) 9 Ves. 351. (/) 3 Ves. & Bea, 341 ; 

(fi) 5 Vin. Abr. 527, pi. 1 7. and see Sugd. Vend. & Purch. 

(c) 12 Ves. 107. p. 75. Ed. 7. 

(<Q 3 Atk. 503. (g) 29 Ch. 2, c. 3. 

V) 3 Mer. 441. 

Z3 
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1823. only that the writing should evidence all the terms of 

the engagement by which the Defendant consents to 
be bound, and which the Court is called upon to 
execute. 



B0T8 

Aterst. 



A Plaintiff seeking the aid of a Court of Equity to 
enforce an entire Agreement signed only by the Party 
sought to be charged with it, is not put to jprove that 
he accepted it, the filing of the Bill primd facie suffi- 
ciently shows his acceptance. But the Defendant is 
at liberty to repel the Claim of the Plsuntifi* by showing 
that at the time he declined to accept it. If however a 
letter or other writing do not in itself evidence all the 
terms of the engagement by which the person signing 
it, consents to be bound, but it require from the other 
Party not a simple assent to the terms stated, but a 
special Acceptance which is to supply a further tenn of 
the Agreement, then it is obvious that such special 
Acceptance must be expressed in writing, for otherwise 
the whole Agreement will not be in writing within the 
Statute of Frauds. 

To apply these observations to the present Case. The 
Letter in question, containing all other terms of the 
Agreement, proposes, as to the Purchase Money, that 
the Defendant will be ready to pay it within a fortnight 
after the Plaintiff shall have removed a certain building 
on the premises; and that the Plaintiff shall himself 
name the time within which he will engage to remove 
the building, which time is to be inserted in a formal 
Agreement which he requests the Plaintiff to have 
prepared. This part of the Letter therefore is not an 
Agreement that the Defendant will pay the Purchase 
Money within a fortnight after the building should 
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have been removed by the Plaintiff whenever that i82«. 

might happen, but an engagement that he will pay the 
Purchase Money within a fortnight after the building 
shall have been removed, on condition that a certain AvitaaT 
time for that purpose shall be stated in the Agreement, 
the Plaintiff being left at liberty however to name that 
time. This Letter therefore required from the Plaintiff 
more than a simple assent to the terms stated; it 
required the Plaintiff to supply a further term of the 
Agreement, namely, the time within which he would 
engf^e to puU down the building, and such term not 
being supplied in writing, the entire Agreement was not 
in writing, and there was no Agreement within the 
Statute of Frauds. It has been said in argument, that 
it is not necessary to state in an Agreement the time 
for the Payment of the Purchase Money, and therefore 
the Term to be supplied here was not material. It is 
very true that an Agreement would be executed here 
which did not express the time of Payment of the Pur- 
chase Money, because the Law implies, where there is 
no express stipulation, that the Purchase Money is to 
be paid when the Conveyance is to be executed* But 
where there is express stipulation, as in the present Case 
against the impUcation of Law, it is surely an essential 
term of the Contract. The Letter in question is for 
these reasons not an Agreement in writing within the 
Statute of Frauds. 

Bill dismissed, with Costs* 



»4 
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iSth^Mwch. HARGREAVES v. MICHELL 

Time does not J AMES MICHELL died in the West Indies, iu 
run against a j^jy igoG. By his Will, dated the 29th September 
I tk^ftt^t ^ 1803, executed and attested so as to pass Real Estates, 
taUr in case of he directed that all his just Debts and Funeral Expenses 
a trust or charge should be ])aid by his Executors, and charged all his 
for the payment Estates Real and Personal with the Payment thereof. 
of debts. The Testator by a letter of the 1 ith June 1803, acknow- 

ledged himself to be indebted to the Plaintiff on a 
Balance of Accounts, in the Sum of 1,039/. ^ '• 7^» 
payable with Interest. 

The Question was whether this Debt, which was not 
barred by the Statute of Limitations at the death of the 
Testator, became barred by the lapse of more than Six 
Years, without any Demand after his death ; and whether 
in questions of this nature a Charge was equivalent to a 
Trust for the Payment of Debts. The Cases cited 
were Ex parte Dewdney (a), Ex parte Roffey (6), and 
Burk V. Jones (c). 

The Vice-Chan CELLOR : — 

The Statute of Limitations {d) does not run against a 
Trusti and a Charge is a Trust to be executed by the 
Devisee or Heir. The Case of Burke v. Jones appears 
to me to rest upon satisfactory principles ; a Trust for 
the Payment of Debts in aid of the Personal Estate is 
necessarily a Trust only for the Payments of such Debts 

(a) 15 Ves. 479. (c) Q Ves. & B. 275. 

(b) 19 Ves. 470. (fiO ^1 Jac, c, 16. 
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as the Personal Estate, if sufficient, would be bound to 
pay, but the Personal Estate is not bound to pay 
Debts barred by the Statute of Limitations. Habgxkaves 

Reg. Lib. A. 1821. fol. 1703. Michsll. 




WHITE V. STOCK. 19th Mwch. 

* 1^ ' 

Stephen GOWER having an equitable Interest A Tettator 
by a Contract of Purchase in a Copyhold Estate de- devised his Cop^ 
vised it to his Wife for Life, with Remainder to his two ^^J^^^^f^i"" 
Sons, as Tenants in common in Fee. After his death the . . 'plLij-^ 
eldest Son, who was the Customary Heir, was, upon the /^ ;^^ ^^j^ 5^^ ^ 
surrender of the Vendor, admitted to the Copyhold in Fee Tenants tn corn- 
by arrangement with his Mother and Brother, and he f^on in fee ; the 
therefore executed by Deed a Declaration of Trust to ^^'^ ^^ ^ 
the Uses of his Father's Will. Both the Sons became ^^ ^^ ^ 
Bankrupts, and their Assignees put up their Reversion arrangement be^ 
for Sale, not mentioning it to be a mere Equitable Rever- txoeen himsdff 
sion. The Purchaser filed this Bill against the eldest his Mother and 
Son, the Mother, and the Assignees, to compel such a Brotheryodmitted 

Surrender as would give to him the legal Reversion. *^ *^ Copyhold 

in Feey and exe^ 

cuted by Deed a 
Mr. Hart, and Mr. Preston, for the Plaintiff, Declaration of 

Contended that the Plaintiff had purchased a legal, ^'^^ '^ ^^^J^ 
not an equitable. Estate, and that he had a right to jL^ ^. ^ 
have a legal Estate conveyed to him. The Tenant for ^^^^ became 
Life could not insist upon the l^al Estate remaining Bankrupts, and 

their Assignees 
sold their Reversion to tJte Plaintiff; Held that the Plaintiff, though as against the 
Assignees,a Purchaser of a legal Reversion was not, as against the Tenant for Ufe^ 
entitled to compel such a Surrender as xvould give him the legal Reversion. 



White 



328 CASES IN CHANCERY. 

i82S* in the Bankrupt^ and thereby become subject to his 

Forfeiture ; she had no right to object to the division of 
the Inheritance in the way proposed. The Declaration 

Sto^k. ^^ Trust not appearing on the Rolls of the Manor the 
Plaintiff might be deprived of his Estate by another 
Purchaser, without Notice, 

Mr. Bell, Mr. Tinney, and Mr. Cullen, Jun. for Mrs. 
Gower, the Tenant for Life, and the Assignees. 

All the cestuis que trust having agreed that the legal 
Estate should be vested in the way in which it now is, 
for their mutual benefit, it cannot be altered by any one 
of them without the consent of the others. This equita- 
ble Remainder cannot be displaced without a pecuniary 
prejudice to the Tenant for Life ; at present the whole Fee 
being in the Trustee^ in case of his death the fine on 
Admission would be apportioned between her and those 
in Remainder, but if there were a Trustee for her life 
only, in case of his death she must pay the whole fine, 
and might not survive him more than a day. With 
regard to the apprehension of another Purchaser without 
notice, the Commission of Bankruptcy is notice to all 
the world ; he could not therefore purchase any Interest 
beneficially in the Bankrupt, since he has legal notice 
that such Interest, if any, passed to his Assignees, and 
if he purchased of the Bankrupt as Trustee, then he 
would become a Trustee in his place. 

The Vice-Chancellob : — 

This Reversion being sold without quadification in 
the description, the Plaintiff has a right to consider 
himself as contracting for a legal Reversion; and if the 
Assignees, though they have not in fact the legal Rever- 
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sion, have a right to call in the legal Reversion, the i8a2. 

Purchaser is entitled to compel them to do so. The 
Assignees stand in the place of the Bankrupts, and the 
Inquiry should be, whether at the Bankruptcy the Bank- Stock. 
rupts had a right to clothe their equitable Reversion with 
the legal Estate. By arrangement between the Mother 
and two Sons, and with a view to their common advan- 
tage, the eldest Son was vested with the whole legal 
Fee upon the Trusts of the Will. The principle is the 
same as if a Stranger had been created a Trustee by 
their common consent ; such a Trustee cannot be per- 
mitted afterwards to deal with the Trust Estate against 
the intention, and to the prejudice of any one of his 
eestuis que trust. A Surrender to the Use of the Mother 
for Life, with Remainder to the Purchaser in Fee, would 
be plainly prejudicial to the Mother by making an 
immediate Admission and Fine necessary, and a Sur- 
render to the Use of the Purchaser in Remainder, subject 
to the Life Estate of the Mother, would be also preju- 
dicial to the Mother, because then, if the Son should 
happen to die, living the Mother, inasmuch as he was 
simply a Trustee for her Estate, she would be obliged 
to procure a new Admission at her sole Expense; 
whereas if he had continued a Trustee of the whole 
Fee, then the Expense of a new Admission would have 
been apportioned between the Owners of the whole Fee. 
I am of opinion, therefore, that the Bankrupts had not 
at the time of the Bankruptcy a right to clothe their 
equitable Reversion with the legal Estate, and, conse- 
quently that the Assignees have no right to call in the 
legal Estate, and could not therefore sell a legal Rever- 
sion; the necessary consequence is, that the Plaintiff 
being to be considered as having contracted for a legal 
Estate, is at liberty, if he does not think fit to accept 
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the equitable Reversion, to retire from his Purchase. 
If however the Plainti£f should determine to take from 
the Assignees the equitable Reversion^ then it may 
come to be considered whether any equitable Terms 
can be suggested with respect to the Mother's Interest, 
which would induce a Court of Equity to new model the 
legal Estate at the request of the Owner of the Rever- 
sion, and if such Terms can be suggested, as all the 
Parties interested are before the Court; this Plan mi^t 
possibly be effected in this Suit ; but before these con- 
siderations can be entered upcm, the Plaintiff must 
determine whether he will accept the equitable Rever- 
sion, for it is only in the character of Owner of that 
Reversion that he can raise any Equity against the 
Mother. 



182s. 
s6th March. 

If the Wife 
insists upon her 
Equitif as against 
the Assignees in 
Bankruptcy of 
her Hushandf it 
attaches for the 
benefit of her 
ChUdrenjondshe 
cannot qfter^ 
vmrds release it 
in favour of her 
Husbands 



BARKER V. LEA. 

1 HE Wife being entitled to a considerable Sum in 
Court, the Husband became a Bankrupt ; the Bankrupt 
purchased of the Assignees their Interest in the Money, 
subject to the Wife's Equity, which was computed in 
the Sale at one half of the Property. The Bankrupt, 
with his Wife, now petitioned for payment of the whole 
Sum to him^i with the consent of his Wife. 

The Vice-Chancellor : — • 

The Wife must be taken to have claimed her Equity 
against the Assignees and Creditors of her Husband, 
^d they selling only a Moiety to the Husband, musi 
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be considered as having conceded the other Moiety to 
her equitable Claim ; and upon that concession it became 
equitably vested in her for the benefit of herself and her 
Children. 

If after this arrangement she could still be at liberty, 
before an actual Settlement to wave her Equity, and 
defeat her Children, it must be by undoing the arrange- 
ment with the Assignees^ and abandoning the Money to 
the Creditors. If she does not release die Equity to the 
Assignees, then it attaches unalterably for the Benefit of 
the Children, and is no longer within her power. 



1829. 
% ^ » 

Barker 
Lea. 



HUME V. RUNDELL. 

HY Indenture of Settlement made upon the Marriage 
of James John Hume with Catharine Randolph, a certain 
Estate was settled to the use of J* H. Hume for Life, 
Remainder to the use of the intended Wife for her 
Life ; and after the decease of the Survivor, to the Use 
of Trustees for a term of goo years, Remainder to the 
Use of the first and other Sons of the Marriage in Tail 
Male, Remainder to the use of the first and other Sons 
of the Husband by any after-taken Wife in Tail Male, 
Remainder to the Use of the Daughters of the Marriage 
as Tenants in Common iil Tail, Remainder to the 
Daughters of the Husband by any after-taken Wife, as 
Tenants in Coilmion in Tail, Remainder to the Husband 
in Fee. And the Trusts of the term were declared to 
be, if there was any Child or Children of the Husband 
liy Catharine Randolph, or any after-taken Wife, other 
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1829. than an eldest or only Son, then after the decease of the 

* • Survivor of the said James John Hume and CcUharme 

HuitE Randolph, or in their lifetime, or of the Survivor of 

P ' them, if they, he or she, or any such future Wife, should 

SO direct, by any Deed or Writing signed and attested 
by two Witnesses, to levy and raise the Sum of 5,000 2. 
for the Portions of such Child or Children respectively, 
to be a vested Interest at such Ages, and in such man- 
ner, and in such Shares and Proportions as the said 
J. J. Hume should by any Deed or Instrument, to be 
sealed and delivered by him in the presence of and 
attested by two Witnesses, or by his last Will and Tes- 
tament, or by any Codicil thereto, to be by him signed 
and published in the presence of and attested by three 
or more credible Witnesses, direct or appoint, and for 
want of such appointment, to Sons at twenty-one, and 
to Daughters at twenty-one or Marriage ; and to be paid 
to him or her at the same age, day or time, if the same 
should happen alter the decease of the Survivor of them 
the said J. J. Hume and Catharine Randolph, or any 
after-taken Wife ; but if the same should happen in 
the lifetime of them the said J. J. Hume and Catharine 
Randolph, or any aft^r-taken Wife, or in the lifetime of 
the Survivor of them, then immediately after the decease 
of such Survivor. 

There was a Clause of Survivorship between Children 
in case of the death of any before their Interest vested ; 
and a Power given to the Trustees at any time after 
the death of the Survivor of the said J. J. Hume and 
Catharine Randolph, or such future Wife, or in the life- 
time of them, or the Survivor of them, ia case they, he 
or she, should so direct, by any Writing under their, his 
or her, hands, to levy or raise all or any part of die For* 
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lions so given, notwithstanding the Interest should not 1823. 

then be vested. And further, that the Trustees after ^ 

the death of the Survivor of the said J. J. Hume and ^^^^ 

Catharine Randolph, or any after-taken Wife, should, 

out of the rents and profits, levy and raise such yearly 

Sums for Maintenance as the said J, J. Hume should 

by any Writing, to be sealed and delivered by him, and 

attested by three Witnesses, direct and appoint, not 

exceeding the Interest of the Portions ; and in default 

of Appointment, then such yearly Sums, not exceeding 

such Interest as aforesaid, as the Trustees should think 

fit ; such yearly Sums to be payable quarterly on the 

days therein mentioned ; and the first quarterly Payment 

to be made on such of those days as should first happen 

next after the decease of the Survivor of them the said 

J. J. Hume, Catharine Randolph, or such future Wife 

as aforesaid. 

There was also a Power for J. J. Hume by Deed or 
Will to jointure any after-taken Wife out of the settled 
Estate, to the extent of 100/. per annum. 

Catherine Randolph died, leaving only one Child, 
Catharine Anne Hume; and J. J. Hume married a 
second Wife, by whom he had living at the time of 
making his Will, three Sons and one Daughter. 

J. J. Hume, made his Will. After reciting his Mar- 
riage Settlement, before referred to, and the state of 
his family, he proceeded thus : *' Now, therefore, by 
virtue and in pursuance and in exercise and execution 
of the said power or authority given, limited and 
reserved to me in and by the said Settlement made on 
my Marriage with my said late Wife, I do by this my 
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last Will and Testament in writing, signed and pat)* 
lished in the presence of and t6 be attested by tfunee 
credible Witnesses, direct and appoint [usual words]."* 
And he then gave the Stun of 4,000/. part of the 
5,000/. to the Daughter of the first Marriage, to be a 
vested Interest at twenty-one or Marriage, and the 
remaining 1,000/. to the younger Children of the 
second Marriage, and the Income of the several por- 
tions to be in the mean time, apphed for the mainten- 
ance and education of the Children. And he after- 
wards proceeded to exercise his power of jointuring m 
favour of his second Wife, to the extent of 100 L a 
Year, and then disposed of all other his Real and Per- 
sonal Estate, and named Executors and Guardians of 
his Children. 



The usual form of dating, signing, sealing and at- 
testing, was written at the end of the Will, but the 
Will was, in fact, neither signed, sealed, attested, nor 
dated. 



The Testator afterwards, and in the same year, as it 
appeared, made a Codicil in the following words :— '' I 
James John Hume, of West Kington, in the County of 
Wilts, do hereby appoint the Rev. C. H. Hume, A.M. 
Canon Residentiary of Salisbuty; the Rev. Hubert 
Randolph, D. D. Rector of Letcombe Basset, Berks y 
John Kiddf M. D. of Oxford, and Lydia Hume, my 
Wife, Guardians of my Children, and my Executors. 
A Paper purporting to be my last Will and Testament, 
but not signed, will explain all my Affairs ; and I desire 
that John Coulson, Esq. of Bristol, who drew up that 
Paper, may be employed and well paid as Agent in Ae 
Sak of whatever Properties my Executors may Aink 
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proper to make, signed by me James John Hume, this 1822. 

26th October 1816, in the presence of us, Daniel Rose 
Godfrey, Curate of Nettleton, Wilts, and Edward Salway, ^^^^ 

Yeoman, West Kington, Wilts" 



The Ecclesiastical Court granted Probate of both 
Instruments, and now, upon a Bill filed by the Daughter 
of the first Marriage, several Questions arose ; 

1 . Whether the Will was to be considered in respect 
of the reference in the Codicil, as being substantially 
signed by the Testator in the presence of two Wit- 
nesses, and the defect in its not being attested by three 
Witnesses, therefore to be made good in favour of the 
Daughter of the first Marriage. 

2. If not to be considered as signed or attested, 
whether the whole defect would be made good in 
favour of a Child. 

3. Whether the Probate was to be received as con- 
clusive Evidence that the first Instrument was a Will. 

4. Admitting that the two Instruments together were 
a good execution of the Power, then, whether the Tes- 
tator had power to give maintenance out of the 5,000/. 
during the life of the second Wife. 

Mr. Wingjield, QXid Mr. Wraithby, for the Child of the 
first Marriage. 

Mr. Bell, and Mr. Barber, for the Children of the 
second Marriage. 

A A 



V, 

Run DELL. 



336 



l892. 

— V 



V. 

Run DELL* 



CASES IN CHANCERY. 

Mr. Sugden, and Mr. Beames, for the Heir-ai-Law. 



Hume m^^ Spence, and Mr. Cockerill, for the Trustees. 



Cases cited on the ist and 2d Questions— 5mi^A v. 
Ashton{a), Bradley v. Bradley (b), Wilkes v. Holmes {c), 
Mac Adam v. Logan {d)^ Bowman y. Mathews (e). 

Cases cited on the 3d Question — Carey v. Askew (/), 
Habergham v. Fiwcen^ (g). Doc d. Coot v. Dancers (A), 
Wagstafi V. Wagstafffifyy Jervoise v. Dwfe of Northum- 
berland (k). 

The Vice-Chancelloe : — 

The first question is, whether the Power of Ap- 
pointment in the Testator is to be considered as well 
executed by the two Testamentary Instruments which 
have been proved in the Ecclesiastical Court. The 
first Instrument, taken by itself, is plainly imperfect, 
the Testator sets out by professing his intention that it 
should be signed, and published and attested by three 
Witnesses ; and the necessary forms are added to the 
Instrument for those purposes. But it is left incom- 



(fl) Fmcb, 273 ; Eq. Ca. 
Ab. 345. 

(b) 2 Vern. 163. 

(c) 9 Mod. 485; S. C. 
1 Dick. 165, cited as good 
law, Shannon v. Broadstreet, 
1 Sch. & Lefr. 60. 

(rf) 3 Bro. C. C. 310. 
(e) For. Exch. Rep. 163; 
and see Sugden on Powers, 



chap. 6, where all the cases 
on this subject are collected. 

(/) 1 Cox, 244; S. C. 
cited and stated on this point, 
8 Ves. jun. 493. 

(g) 2 Ves. jun. 230. 

(A) 7 East, 299. 

(i) 2 P. W. 258. 

(A) 1 Jac. & Walk. 570. 
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plete without signing, publishing, or attesting, and in 1823. 

itself could have no operation — the Codicil, however, 
referring to it as a Paper which will explain all the 
Testator's affairs, demonstrates that although not com- Rxjndell, 
plete in point of form, it was still the Testator's inten- 
tion that it should govern the distribution of his 
Property, and upon this ground the Probate of this 
Instrument must have been admitted in the Ecclesi- 
astical Court ; the Codicil was signed by the Testator, 
and attested by two Witnesses. And a question has 
been made whether the Will is not to be considered by 
the reference to it in the Codicil as having substantially 
the same signature and attestation. 

I am disposed to think that the Will is by that refer- 
ence made part of the Codicil, and is to be con- 
sidered as substantially signed by the Testator, in the 
presence of, and attested by, two Witnesses. But I do 
not give all the importance to this question which it 
has received at the Bar. The Settlement requires that 
the Will which is to execute the power of appointment 
should be signed by the Testator, in the presence of 
and attested by three or more creditable Witnesses; 
the Codicil, though signed by the Testator, was attested 
only by two Witnesses. But it is admitted that the 
defective execution of the Power in this respect will 
be supplied here in favour of the Daughter of the first 
Marriage. I am of opinion, that if the Will were not 
to be considered as incorporated into the Codicil but as 
a Testamentary Instrument, wanting wholly the forms 
of signature and attestation, that this Court would still 
supply the defective execution of the Power; there can 
be no difference in principle between the defect in form of 
one Witness or of two Witnesses, or of three Witnesses, 

A A 3 
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or between the defect in form of the sealing or the Bign* 
ing. And the case of AsJUon v. Smith is in this respect 
an authority in point. If the Instrument be of the 
character required, and there be a clear intention that 
it should operate as an appointment, this Court, in 
favour of a Child, will supply all defects in the form of 
the Instrument. 

The next consideration is, whether this 'Court is to 
receive the Probate as conclusive Evidence that the 
Instrument in question has a Testamentary cha- 
racter. — The jurisdiction of the Ecclesiastical Court 
is confined to Goods and Chattels, it has no power of 
Administration over other Property, strictly speaking, 
therefore, the Probate merely estabUshes that the In- 
struments received are competent to the disposition of 
Goods and Chattels. In Carey v. Askew {I) the Pro- 
bate was received here as evidence that the Instrument 
was a Will which would pass Copyholds ; and in Doe 
d. Cook V. Danvers (m) the Court of King*s Bench ap- 
pears to have received the Probate as evidence that the 
Will was an Instrument which would pass customaiy 
Estate. But in neither of these Cases was the Probate 
objected to in that respect. If the objection had been 
taken, I think it must have prevailed. It is true that 
every instrument of which Probate is duly granted by 
the Ecclesiastical Court will pass Copyhold or cus- 
tomary Estate. And that no Instrument can amount to a 
Will so as to pass copyhold or customary Estate, unless 
Probate would be granted of it in the Ecclesiastical 
Court if it affected Goods and Chattels. The decisioa 
of the Ecclesiastical Court in granting Probate amounts, 

(/) I Cox, 244. (w) 7 East, 299. 
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therefore, to the judgment of a competent Court, upon 1822. 

the very points in question as to a Will which is to pass 
copyhold or customary Estate; but it can bind only 
those who claim an Interest in the Goods and Chattels 
to be administered by the Ecclesiastical Court ; because, 
as to all other Persons, it is res inter alios acta. Those who 
claim the copyhold or customary Estate are not, nor 
can be. Parties to the Judgment, for as to them the pro- 
ceeding in the Ecclesiastical Court is coram nonjudice. 
I rather think, therefore, that notwithstanding the Cases 
to which I have referred, if a question were now made 
in any Court of Law or Equity, whether the Probate is 
conclusive Evidence, that the Instrument is a Will so as 
to pass copyhold or customary Estate, that the objec- 
tion to the Probate as conclusive Evidence must pre- 
vail, for the reasons which I have stated. 

It would necessarily follow that the Probate could 
not be received as conclusive evidence in this case, that 
the instrument was a Will so as to operate as a suffi- 
cient execution of the power, because this being in 
effect a power to charge Lands was clearly coram non 

judice in the Ecclesiastical Court. Inasmuch therefore 
as the Defendants who are interested against the deci- 
sion of the Ecclesiastical Court are Infants, I feel 
myself bound not to conclude them by the Probate^ 
And as there is no Evidence in the Cause directed to 
this point, it appears to me to be the most proper 
course to send it to the Master to inquire, whether the 
two instruments of which the Probate has been granted 

*are Testamentary Instruments, with liberty to the 
Master to state any circumstances specially : at the 
same time it is not to be expected that the interest of 
these Infants will be much advanced by this inquiry^ 

A A 3 
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i822. f^^ ^^ ^^ ^ ^^^® ascertained that the first instmmeiii 

* '' ^ is the Will referred to in the Codicil, which may readily 

Hume be known from the testimony of Mr. Coulson, it cannot* 

I think, be doubted that the Ecclesiastical Court have 
come to a sound decision upon the point. 

Until the Master's report has established the Will 
1 cannot proceed to the Question of Maintenance upon 
which I have already intimated my opinion; but the 
Question has so much nicety in it, that I shall not be 
sorry to have it re-argued («). 



i8da. 
14th June. HENNA v. DUNN. 



The Court ON a Bill to take Partnership Accounts the usual De- 
ieaves it to the cree was made for an Account containing, amongst Other 
discreiion of the things, the common direction that " for the better taking 

, ,* of the Account, the parties are to produce before the 
WMiie, under the ^^ , ,, -r* , ^ , -.^r . . 

usual order for ^^^^ upon oath, all Books, Papers and Wntmgs 

production of ^^ their custody or power relating thereto, and are to 
hooks^ whether be examined on Interrogatories as the Master should 
they are to U direct (a).'* Under this Decree the Plaintiff served the 
merely produced yg^al warrant on the Defendant to produce the Books, 
i bed id ^^' ^^ ^^^ posscssiou, before the Master, in obedience 
%oiih the Master. *^ which Warrant the Defendant left in the Master*s 

Office an Affidavit setting forth, by way of Schedule, 
the several Books and Documents which were in his 
possession ; and on a subsequent Warrant he attended 
before the Master, and produced the several Documents 

(n) See the Judgment on (a) Reg. Lib. A. i83i. fol. 
this point, Hume v. Rundelfy 686. 
Sim. & Stu. 177. 
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referred to in his Affidavity and offered not only t9 
produce them as and when the Plaintiff should require 
them, but also offered to permit an inspection of them, 
at the office of his (the Defendant's) own SoUcitor, when 
and as often as the Plaintiff or his Solicitor should 
choose to make it. This however was not considered 
sufficient, and it was insisted that the Books should be 
deposited. 
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The Master intimated his opinion to be that the 
Defendant was bound to deposit the Books in his 
Office ; and that the production from time to time waft 
not a sufficient compliance with the Decree ; and he 
accordingly granted the certificate of their non-pro- 
duction ; upon which an Order was obtained by 
Mr. Clayton for the production of the Books within 
four days, and in default, for a Serjeant at Arms against 
the Defendant (6). 

Mr. Lovat now moved that the latter Order might 
be discharged. 

The mere production from time to time will satisfy 
the words of this Decree, in which there is no direction 
for a deposit of the Papers in question, nor any ground 
laid for such a direction. 



Mr. Clayton contrcL. 

The Vice-Chancellor held the manner of produc- 
tion by leaving. Or otherwise, to be in the discretion of 
the Master f and he having certified the contempt, refused 
to interfere. 

(6) Reg. lib. A. 1831, foi. 1388. 
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i8a2. 
fl4th January . GORDON v. BOWDEN. 

An Invest^ A TESTATOR charged all his Property with 1,500/. 
meni at Calcutta ^ yg^r to his wife, for her life. The Executors in 

(wtpany Calcutta invest in the East India Company Bonds there, 
Bondsy for ^^^ . r j 

curing an An* ^^ producing an Interest of 8 /. per cent, as much 

nuitv for life^ money as would produce 1,500/. a year; the Bonds 
under a fVill, were payable upon sixty days notice. This was in 1808. 
does not dis- At that time in 1808, there still subsisted the Bonds 
/ T^^ V *' which had been granted by the Company for ten years, 
if the Comvanv *^ ^^ P^^ ^^"^^^ bearing the name of the Decennial 
haer their In- ^^^f the term of ten years not being expired. In 
terest. 181 1 the Company lowered their interest to six per 

cent, and paid off the 10 per-cent Bonds, and granted 
new ones at 6 per cent. It was in evidence, that before 
the Decennial Loan the Company's Bonds had borne an 
interest of 12 per cent ; the question was, whether this 
Investment by the Executors bound the annuitant, so 
as to discharge the testator's Estate, and to leave her to 
sustain the loss of income occasioned by the reduction 
of interest. 

Mr. Bell for the annuitant. 

Mr. Hart, and Mr. Shadwell, for the Executors and 
Residuary Legatees. 

The Vice-Chancellor held that those Bonds, not 
being in their nature a permanent Fund, could only 
be considered an appUcation of part of the Testator's 
Estate by way of security for the annuity, and not as 
a discharge of that estate ; and he observed that it would 
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be a different question, whether executors acting in this 
respect, in conformity to any usage in India, and dis- 
tributing the residuary property, would be personally 
liable for the deficiency of an annuity by the fall of the ^ 
Company's Interest. 



Gordon 



1822. 
VAUCHAMP V. BELL. April 17,19,23. 

1 HE Testator, after appointing Executors, empowered The literal and 
lEem, or such of them as should prove his Will, to sell technicaljbrce of 
an Estate A ; and he directed that the Monies arising ^^''^ ** ^ ^*^ 
by the Sale, and the Rents and Profits in the mean time, ^^^^^^^^^^ted 
'' should be applied for and towards discharging all such . . 
Debts as he should owe at his decease.^' And he also 
empowered them to sell an Estate B ; and directed that 
the Monies arising by the Sale, and the Rents and Pro- 
fits until Sale " should go in aid of his Personal Estate, 
and be applied for and towards discharging such Debts 
as he should owe at the time of his decease, as soon 
after his decease as conveniently might be/' And he 
also empowered his Executors to sell an Estate C; 
and thereout to pay a Charge of 1,300/., and to apply 
one third of the surplus to the separate use of his 
Daughter Susannah ; and the two other third parts of 
the surplus he willed and directed should *' sink into 
his Personal Estate, and go in aid thereof." He de- 
vised 2l fourth estate to the Use of his two Daughters, 
Tabitha and Susannah, and the Survivor of them, for 
life, with limitations over in fee. He devised a ^fih 
Estate to one of his Executors and another person, and 
their Heirs, upon trust, for the separate use of his 
Daughter Tabitha, for her life; and from and imme- 
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1823. diately after the death of his Daughter Tabiiha he 

empowered his Executors to sell such Estate, and to 
apply the Monies arising by the Sale, and the Rents 
BxLL ^^^ Profits in the mean time from the death of his 

Daughter ** for and towards discharging all such Debts 
as he should owe at the time of his decease/* He de- 
vised a sixth Estate to one of his Executors and another 
person, and their heirs, upon trust, for his two Daugh- 
ters and the Survivor of them, for life ; and afler the 
death of the Survivor of his two Daughters he empow- 
ered his Executors to sell such Egtate, and directed 
that the Monies arising by the Sale, and the Rents and 
Profits in the mean time from the death of the Survivor 
of his Daughters, *' should be taken as part of his 
Personal Estate^ and such part thereof as necessaiy 
applied for and towards discharging all such Debts as 
he should owe at the time of his decease." 

He made no Gift of his residuary Personal Estate by 
his Will, but on the next day executed a Codicil, duly 
attested so as to pass land, and thereby gave and be- 
queathed, in manner therein mentioned, ** the residue of 
his Personal Estate, if any should remain aft^ payment 
of such Debts as he should owe at the time of his 
decease, and such Legacies as he had given by his 
Will, or should give by any future Codicil/' The Exe- 
cutors in the lifetime of the two Daughters sdd the 
Estate A, and applied a portion of the produce in pay- 
ment of a Mortgage charged on that Estate, but the 
residue of the purchase-money continued in the hands 
of one of the Executors until after the death of both 
the Daughters. The Personal Estate was greatly in- 
sufficient for payment of the Debts, but the Debts being 
principally Mortgage-debts, were not called for, as ap- 
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peared by the Master's report, during the lives of the 1822. 

Daughters, nor was any estate sold during their lives 
except the Estate A. It was admitted, that by the 
effect of the first, second, and fifth devises, taken 
literally and alone, the Estates comprised therein would 
be merely charged with Debts in case of the deficiency 
of the Personal Estate and of the Estate comprised in 
the sixth devise ; but it was contended, that upon the 
whole context of the Will it was manifestly the inten- 
tion of the Testator that the whole produce of the 
Estates to be sold were to become a part of his general 
Personal Estate, and would pass as such by his Codicil. 
And it was on the other side contended that the Estate 
A> was improperly sold by the Executors, and con- 
tinued, therefore, real Estate, charged with Debts as 
between the real and personal representatives of the 
two Daughters. 

Mr. Bell, Mr. Home, Mr. Sugden, Mr. Preston, 
Mr. Pepys, Mr. Blake, Mr. Beames, and Mr. Pemberton, 
for the different parties interested. 

The following Cases were cited, Robinson v. 
Taylor (a), Attomeif-General v. Milner (b), Durour v. 
Motteux (c), Oxenden v. Lord Compton (d). Hooper v. 
Godtoin (e). 

T^e Vice-Chancellor : — 
The principal question is, whether the produce of the 

(a) a Br. C. C. 589. (e) 18 Ves. 156 ; and see 

(}) 3 Atk. 112. Lord Eldon's celebrated argu- 

(c) 1 Yes. 320. ment in Ackroj/d v. SmthsoMf 

id) 2 Ves. jun. 69 ; S. C. 1 Br. C. C. 506, Ed. Belt. 
4 Br. C. C. 231. 
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1822. Estates comprised in the first, second, and fifth devisei^ 

is to be considered as converted out and out into Per- 
sonal Estate, or whether it continued Real Estate subject 

Bell ^^'^ ^^ a charge for Debts in aid of the deficiency of the 

Personal Estate. It is admitted that if these devises 
stood alone, the words used would import only that 
the Estates comprised were to be charged with Debts 
in aid of the Personal Estate ; but it is contended that 
upon the whole Will it is plain he did not mean that 
restriction which the words he has used would literally 
import ; but that he intended that the produce of all 
the Estates which he has empowered his Executors to 
sell, should become a general fund applicable to all the 
purposes of his Personal Estate, and mixed with it 
It is not disputed that he had this intention with res- 
pect to the Estates comprised in the third and sixtk 
devises. 

If by giving to the words which a Testator has used 
their literal and -technical efiect, inconsistent and absurd 
conclusions must necessarily follow ; and if by mider- 
standing such words more largely the whole Will would 
be rendered rational and consistent, the Court which de- 
parts from the literal and technical sense of the words 
does not adopt conjecture as opposed to expressed in- 
tention, but has recourse to a sound rule for collecting 
what is the intention which is really meant to be ex- 
pressed — ^to apply that principle to the present Will. 

If the words of the first and second devises are to be 
taken according to their literal and technical effect, then 
this consequence would follow, thus the Court must de- 
clare it to have been the intention of this Testator that 
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Vauchamp 

V. 



the estates firstly and secondly-devised should not be 182s. 

sold for payment of his Debts, unless the produce of the 
estates sixthly-devised, and thirdly-devised, should prove 
insufficient for that purpose in aid of his Personal Estate. Bell. 

Now the plain meaning of the Testator was, that the 
sixthly-devised estate should not be sold until after the 
death of the survivor of his daughters ; and it is equally 
plain, that his meaning was that the first and secondly- 
devised estates should be sold and applied in payment 
of his Debts immediately after his death. The payment 
of his Debts is the first and only direct purpose which 
he has in view with respect to these estates. The rents 
and profits from the time of his death are to be applied 
for that purpose ; and in the second devise he happens 
to use the expression, that the produce of that estate is 
to be applied in payment of his Debts as soon as con- 
veniently may be after his decease : The hteral and tech- 
nical force of the expressions in question in these first 
and second devises is therefore plainly inconsistent with 
his clear expressed purpose as to those estates in other 
respects. And it is furthermore absurd, because^ with 
the anxiety with which this Testator appears to have 
considered the payment of his Debts, it cannot be 
thought he meant to postpone that payment until the 
uncertain time of the death of the survivor of his two 
daughters. The creditors appear also to have been 
specialty creditors, and could not be postponed at his 
pleasure. It is admitted that the words used in the 
third devise amount to a conversion out and out, and no 
reason can be assigned why the Testator should have 
a different purpose with respect to the produce of this 
estate, and the produce of the firstly and secondly-devised 
estates, which were in like manner to be immediately 
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1822. sold by the Executors. It is admitted, that the words 

' ^ used in the sixth devise amount to a conversion out and 

Vauchamp Q^i^ and no reason can be assigned why the Testator 

should have had a different purpose with respect to the 
produce of this Estate, and the produce of the fifthly- 
devised Estate, in which he had in like manner given 
a previous Ufe-interest. 

The construction of the Codicil is the same as if it had 
made part of the Will The object of it is to complete 
the disposal of his Property ; but if his purpose were not 
to convert the devised Estates in question into Personal 
Estate, his Codicil operates nothing, and he dies intes- 
tate as to the great bulk.of his property. My conclusion 
therefore is, upon the whole of this Will and the Codicil 
taken together, that it is the expressed intention of this 
Testator that the produce of the five Estates which his 
Executors are empowered to sell, should be equally ap* 
plicable to all the purposes of his Personal Estate, and 
become a part of it, and that the different form of his 
expressions did not aim at any distinction ; and was the 
mere result of accident and ignorance. 



i8ai. ROBINSON v. BRANSBY. 

24th Nov. 

* * ' 1 HE Testator in this Case having a Daughter, who was 

Where a Tes- married to one of the Defendants, Wm. Banister, and 

iator recites that ^^^ gons, recited in his Will that he had advanced and 
a Legatee is in* 

debted in a certain Sumy that recital binds the Legatee^ except in case of a clear 
Mistake of Figures. 
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lent tx> his Son-in-Law WilUanl BamsteTf several sums of 
Money, which^ with the Interest thereon, then amounted 
to the Sum of 2,100/., and that it was his intention that 
his three Children should have his Property, in equal 
Shares, except his Son John, in regard to the Dwelling- 
house and other Property given him by his Will, and 
which be thought him entitled to as a Compensation for 
his Services; — and for that purpose he acquitted and 
discharged the said William Banister from the payment 
of the said Sum of 2,100/. ; and he directed his Trustees 
to stand possessed of his Property, (which he had 
directed to be converted into Personalty) in Trust, to 
pay his Son James Robinson the Sum of 1,200/., so as 
to make his Son Jameses Share equal to his Son-in-Law 
William Banister% which sum of 1,200/., with the value 
of the Buildings thereby devised to his Son James, 
estimated by the Testator at goo/., would make together 
the Sum of 2,100/. ; and in the next place to retain the 
Sum of 2,100/. for his Son John Robinson, and to divide 
the residue of his said Property for the benefit of his 
said three Children respectively, or their Families. 

The Defendant William Banister insisted that he was 
not indebted to the Testator at the time of making the 
Will in the Sum mentioned ; and that an Account ought 
therefore to be taken of his Debt; and that he should be 
paid out of the Assets so much as, with his Debt, would 
make up 2,100/. He entered into Evidence, the nature 
of which was to show that many Advances made to him 
by the Testator were Gifts, and not Loans* 

The Plaintifis gave in Evidence an Account signed by 
Banister about the time of making the Will, which stated 
the Debt according to the Will (a). 
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Robin 30K 
Dransbt. 



(a) See Clark v. Guise, 2 Ves. 617. 
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The Vice-Chancellor was of opinion that, prhnA 
facie, the Debt must be taken according to the State- 
ment of the Testator, and that the Legatee could not 
enter into Evidence to repel that Statement, by proving 
that what the Testator thought fit to regard as a Debt, 
was in truth a Gift : That the Legatee was at liberty to 
elect either to take under or against the Will : That pos- 
sibly a Legatee might be relieved in a case of clear 
mistake of Figures, as where the Testator referring to 
a settled Account called the Balance Two Thousand 
Pounds, which was in fact but One. 



Reg. Lib. B. 1821. fol. 274. 



1822. 
6th March. 



One Name may 
be substituted for 
another in the 
construction of a 
Will, tohere it is 
manifest y not only 
that the Name 
used was not in- 
tended, but that 
a certain other 
Name was neces' 
sarily intended. 



DENT V. PEPYS. 

1 HE Testator, after payment of his Debts, Funeral and 
Testamentary Expenses, bequeathed the residue of his 
Estate to Trustees, upon Trust, " as to two fifth parts 
thereof to and for the use and benefit of the children of his 
eldest Sister Mary, deceased, formerly the Wife of George 
De;i^,and afterwards of Nathan Cansick, namely, between 
Elizabeth, George, and Nathan, or their respective Fami- 
lies, in the following proportions: viz. for the Family of my 
eldest Nephew, (there being four Children now Uving,) 
to whom I will and direct that one twelfth part of the 
two fifth parts be first apportioned equally amongst the 
said four Children of my said Nephew William Dent; 
and subject thereto I will and direct that the residue of 
the two fifth parts be divided and equally distributed 
amongst the four Families or Children of my said 
Nephew William'^ The Testator then bequeathed the 
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remaming three fifth parts of the residue of his Estate 
among various persons, but not inclu(}ing the Children 
of his Sister Mary. 

The Question was, whether the Name of the Testator's 
Nephew William was not inserted by mistake in the 
bequest of the Residue of the two fifth parts after 
deducting one twelfth part for that of the Testator^s 
Sister Mary. 

Mr. Agar and Mr. Swanston contended that there was 
nothing inconsistent in the bequest of one twelfth of the 
two fifths to the Children of William by Name, and 
a subsequent bequest of the residue of the two fifths to 
the Children or FamiUes of the same person ; that they 
might take the former bequest per capita, and the latter 
per stirpes, which distinction sufficiently accounted for 
the Testator's giving them first a part, and thefn the resi* 
due ; and cited Del Mare v. Rebelb (a). 

Mr. Bell, contrct. 

The Vice-Chancellor: — 
However absurd the literal expressions of a Will may 
be, a Court cannot be at liberty to correct them by con-^ 
jecture, nor can it substitute one Name for another, 
unless it plainly appear from the context of the Will, not 
only that the Name used was not intended by the Tes- 
tator, but that a certain other Name was necessarily in- 
tended. In this Case, the Testator b^ns the Clause in 
question by declaring his purpose to divide two fifth 
parts of his Residuary Estate amongst the four Children 
or Families of his deceased Sister Mary, in the following 

(fl) 3 Br. C. C. 446; S. C, 1 Ves. jun. 412. 

B B 
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proportions : he then directs that in the first place, one 
twelfth of the two fifth parts is to be apportioned to the 
Family of his eldest Nephew William^ one of the fow 
Children of his Sister Mary, and then that the residue 
of the two fifths is to be distributed equaUy between 
the four FamiUes or Children of his said Nephew Wit" 
Ham. It is manifest that the Name of his Nephew 
WilKam could not have been intended to be inserted in 
the latter part of the Clause, because that would be to 
give the whole of the two fifth parts to the Family or 
Children of fVilkam, in opposition to his declared pur- 
pose, which was to apportion the two fifth paits in 
some manner amongst the four Families or Children of 
his Sister Mary ; cind next, because it would be utterly 
inconsistent with his Gift of one tweUlh of the two fifth 
parts, in the first instance, to the Family or Childr^ 
of fViUiam ; for why should he first give one twelfth of 
the two fifth parts to the same persons, who were at the 
same time to take the whole of the two fifth parts ? If 
it be manifest that the Name of the Nephew William 
was not intended to be inserted in this latter part of the 
Clause, it is equally manifest that the Name of his Sister 
Mary was intended to be inserted. The declared pur- 
pose of the Clause was to apportion the two fifth parts 
amongst the four Families or Children of his Sister 
Mary, and for this purpose it is essential that her Name, 
alone should be found there inserted. Declare therefore 
that the residue of two fifth parts, after deducting the 
one twelfth, is divisible amongst the four Families or 
Children of his Sister Mary. 

''This Court doth declare, that the said Testator, by the 
Bequest in his WiU of the remaming two fifths of the re- 
sidue of his Estate, after deducting one twelfth, intended 
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to give the dame to the four Families dr Children of his 1822. 

Sister Mary, and not to the Family or Children of his 
Nephew exclusirely ; and doth declare that the said re- 
mainder of the two fifth parts ought to be divided between 
the plaintiff Etixabeth Bienkiman, the Daughter of the 
said Testator's Sister Maty Dent, afterwards Cansick, and 
thvee deceased Children of the said Mary Dent, that is 
to say, William Dent, George Dent, and Nathan Can- 
sick, living at the Testator's decease ; and that their 
Children are entitled, per stirpes, to such shares as 
their Parents would have taken if living.'' 

Reg. Lib. A. 1821, foL 1027. 



RIGDEN t,. PIERCE. ^5^^ 

rf% Where Articles 

1 HE Articles of Co-pajptnership in a Brewery pro* ^pyi^te for a 

vided that at the end or sooner determination of the Di-oisum of the 

Partnership, a general Account should be taken by the FartnertUp 

Parties of aU and every the Stock and other things ill Property at the 

Partnership, and that the Debts which should be owing ^ ^ *^^' 

fay the said Parties on account of the said Partnership ^ J^j 

should in the first place be paid or satisfied^ and the 

Stock which' should then belong to the said Partnership 

should be fairly and e(}ually divided between the said 

Parties, according to their respective Rights zxA lor 

terests therein; then followed a provision, that the 

Parties were to account to each other for tiie Debts due 

to the Partnership which they should respectively 

receive. 

B B a 
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The Partnership Property consisted of Freehold and 
Leasehold Public-houses, and of Stock and Utensils in 
Rig MM Trade, and Debts due to the Trade. One of the Partr 
ners, the Plaintiff, was individually the owner of the 
Brewery and of certain other Public-houses, which had 
been used for the benefit of the Partnership during the 
continuance thereof, the other partner paying a fixed 
sum in respect of his share of the Rent. 

The Partnership being now dissolved, the Plaintiff 
insisted that the true construction of the articles was, 
that the Partnership Property should not be sold, but 
divided in specie. 

Mr. Be//, and Mr. Roupel, for the Plsdntiff. 

Mr. ShadweU and Mr. for the Defendant 

The Vice-Chancellob : — 
This, like every other question upon the constmctioQ 
of articles, is a question of intention. It is not a very 
probable intention that a specific division of the articles 
of property was meant, and not a conversion into money; 
because this division of the property must necessarily 
reduce its value, and must be particularly injurious to 
the Partner, who not being the owner of the Brewery, 
does not continue in the concern. But it is plain firom 
the expressions used that this could not be the inten- 
tion. The Partnership Property is first to be applied 
in payment of the Debts due from the Partnership, and 
it is the residue which is to be equally divided, now the 
payment of the Partnership Debts necessarily requires 
a conversion into money. My opinion therefore is 
that the Defendants have a right to insist upon a Sale 
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of the whole of the Partnership Property. The Case of 
Featherstonhaugk v. Fcmoick (a), is, in this respect, in 
point. 

Reg. Lib. B. 1821, fol. 1013. 
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KENNEY V. WEXHAM. 



1 HE Plaintiff being in right of his Wife entitled to 
an Annuity for the Life of a Mr. McDonald, issuing out 
of the Estate of the Defendant, entered into a written 
Agreement, dated the 18th April 1818, which was 

signed by the Plaintiff and Defendant, to sell the said 
Annuity to the Defendant for the sum of 280/., which 
was to be paid on or before the 1st January 1819; 
a first instalment of 200 /. was to be paid in the October 
preceding : there was no express stipulation as to the 
time when the Purchaser was to become entitled to the 
Annuity. 

The Vics-Chancellor held the Purchaser entitled 
io the Annuity from the time of payment of the last, 
and not from that of the first. Instalment of the price.. 

It appeared that a difference having arisen upon the 
point, as to the time when the Purchaser would be 
entitled to the Annuity, the performance of the Con- 
tract was delayed. And in the month of October 1820 
thcT Purchaser wrote a Letter to the Plaintiff, stating 
his claim to the arrears from the time of the Agi*eement, 

(o) 17 Ves. 298. 

BBS 
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The Court will 
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a Contract for 
Sale of a Life 
Annvityy though 
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dead ai the time 
of the Decree. 
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and expressing his readiness immediatdy to complete 

upon those terms. Mr. McDonald the Annuitant died 
Ken KEY ^ fg^ jj^yg j^f^gy ^^ ^^^ ^f ^Ijjg Lettcr. 

V. 

WixHAM. The Vice-Chancelhr held this Letter conclosiTe Evi- 

dence of a Contract depending, and not abandoned. 

It was next urged for the Defendant, that there could 
in this Case be no Decree for specific performance of 
the Contract, because the subject of the Contract was 
gone ; that the PlaintiflTs claim was for the price only, and 
that he might have recovered this at Law ; and there- 
fore no BiU in Equity would lie for it. And it was 
said, that the Court had refused to make a Decree in 
a Bill for the specific performance of an Agreement for 
a Lease, where the extended Term had expired before 
the Cause came to a hearing. 

Mr. Sugden, and Mr. Temple, for the Plaintiff. 

Mr* Bell, and Mr. Simpkinson, for the Defendant. 

The Cases cited were, Leuns v. Leckmere {a), Jachm 
V. Lever (6), Coles v. Trecothick (c), Paine v. MeUor (d), 
Cass V. Rudele (e), Denton v. Stewart (/), Greemaway 
V. Adams (g), Gwillim v. Stone (A), Hoyle v. Uvesay (iX 
Western ▼. Pirn (*), Nesbitt v. Meyer (i)> and Mortimer 
V. Capper (rn). 

(fl) 10 Mod. 506. (g) 13 Ves. 395. 

(6) 3 Br. C. C. 604. (A) 14 Ves. i«8. 

(c) 9 Ves. 246. (t) 1 Mer. 381. 

(rf) 6 Ves. 349. {k) 3 V. & B. 197- 

(e) s Vem. 980 ; and see {I) i Sw. 293. 

1 Br. C. C. 156, n. £d. Belt. (m) 1 Br. C. C. 156; aod 

(/) Reported in note to Todd see Sugdcn's Vendor and Pur- 

V. Gcc, 17 Ves. 276. chaser, c. 5, s. 2, p. 251. 
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The VlCB-CuAN CELLOR : — 

It may now be considered as the settled Law of the 
Conrt, by the Cases of Mortimer v. Capper, and Jioct- 
son v. Lever, and the reported dicta of Lord Eldon, 
especially in the Case of Coles v. Trecothkk, that if the 
price of Property be an Annuity for the life of the 
Vendor, his death before the conveyance will form no 
objection to the specific performance of the Contract. 
The Vendor agrees to sell for a contingent price, and 
those who represent him cannot complain that the con- 
tingency has turned out unfavourably. The same prin* 
cipal necessarily applies to a case where the Life 
Annuity is not the price, but is the subject of the Sale. 
If the Annuitant happens to die before the Annuity is 
legally transferred to the Purchaser, the death of the 
Annuitant can form no objection to the specific perform- 
ance of the Contract. The Purchaser agrees to buy an 
interest of uncertain duration, and he cannot complain 
that the contingency is unfavourable to him. But it is 
said, that by the death of the Annuitant a Legal 
Transfer of the Annuity is no longer necessary to the 
Defendant; and the only act to be done is the pay- 
ment of a Sum of Money by the Defendant to the 
Plaintifi^; and that the Plaintiff ought therefore to 
have proceeded at Law, and not in Equity* 

A Court of Equity entertains a Suit for specific p^r^ 
formance by a Purchaser, in order to give him the very 
subject of his contract. And although the demand of 
a Vendor be merely for a Sum of Money, it will enter- 
tain a similar Suit for him, upon the principle that the 
remedies ought to be mutuaL If the death of a Life 
Annuitant were to happen at such a time that a Pur- 
chaser in effect took no benefit under bis contract, 

B B 4 
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which might well happen, where his Title was to com- 
mence at a future time ; there it might be made a ques- 
tion, whether, as at the time of the Bill filed a Pur- 
chaser could file no Bill in Equity, the principle of 
mutual remedy could enable the Vendor to file such a 
Bill. But that is not this Case, here the Purchaser has 
an equitable Title to the arrears of the Annuity between 
the time of his Purchase and the death of the An- 
nuitant, which would, in principle, now support a Bill 
on his part for specific performance, although the facts 
of the case would not make such a Bill advantageous 
to him. I consider this Case, therefore, strictly a case 
of mutual remedy so as to entitle the Vendor to a Bill 
for specific performance. And it appears to me to 
make no difference in principle, that the Annuity being 
charged upon the Estate of the Purchaser himself, he 
could practically satisfy his demand for Arrears, by 
Retainer, without the necessity of a legal grant* 

Reg. Lib. A. 1821, foL 1553. 
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BROOKE V. LEWIS. 

1 HE Testator gave all his Real and Personal Estate 
to Trustees upon trust, to convert it into Money, and 
thereout to pay certain Legacies, which he directed to 
be paid within six months after his decease; and to 
divide the residue between certain Persons named, or 
such of them as should be living at the time the same 
should be distributed. And he directed his TmsteeB to 
divide his Residuary Estate as soon as conveniently 
might be after satisfying the Legacies; and that the 



CASES IN CHANCERY. 

Trastees should, from time to time, after satisfying the 
Legacies as they should respectively receive Monies, 
lay out and invest the same at interest, until the whole 
of his Residuary Estate should be distributed^ 

The Trustees converted all the Property, as appeared 
by the Master's Report, within eleven months after the 
Testator's death, but had made no division of it at the 
time when the Bill was filed. 




Brooks 

V. 

Lewis. 



Mr. Bell, Mr. Agar, Mr. Wyattf and Mr. Beames, 
for the persons in difierent interests. 

The Vice-Chancellor : — 

This Testator annexes to the gift of his Residuary 
Estate the condition, that the Legatees shall be living 
at the period of distribution. It is plain, he did not 
consider the term of six months, when his Legacies are 
to be paid, as being necessarily that period, because he 
directs the Monies to be received from time to time, 
after that period, to be invested for the purpose of ac- 
cumulation until distribution. The Testator therefore 
had in his view the period of actual distribution. In 
such cases Courts of Equity consider the period of 
actual distribution within the intention of the Testator, 
to be that period at which a distribution might be 
made, if the Trustees act with reasonable diligence ; and 
for convenience have adopted, as a rule, in cases which 
bear an analogy to this, that a year after the death of 
the Testator is the period within which his property 
might with reasonable diligence be administered. 
I must therefore declare, that the Testator's Residuary 
Property is to be divided amongst the Legatees named, 
who were living at the end of one year after his death. 
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1823. I^ is clear, in this case, that the actual distribution 

' ^ ' might have been made at this time, for the Maxter 

Baookb reports that the Property was actually converted into 

^' Money at the end of eleven months (a). 



MYLER V. nXZPATRICK. 

JdILL by an Assignee of the late Lcml Warwick for 

6th Mav ^^ Account of his Trust Estates against the Represen- 

' V ' tatives of the Trustees, and Mr. F., the solicitor, who 

A mere Agent had been employed by the Trustees. 
of the Trustee 
may not be ac" The Bill alleged that the Trustees had in fact aban- 

cowUable to the doncd the execution of the Trusts to Mr. JF. and Mr. J. 
cestui que trust ; another Defendant, who was Receiver of the Trust 
UUothertmewith Estates; and that they had possessed the Trust Monies, 
stitvted T t ^^^ employed them for their own use, and had never 
xoho accounts to acco^J^ted for them. 



nobody. 



The Defendant, Mr. F. as to so much of the Bill as 
sought to affect him in respect of his transactions with 
respect to the Trust Estate and Monies, put in a general 
Demurrer. 

Mr. Sidebottom, in support of the Demurrer, insisted 
that the Solicitor was a mere Agent to the Trustees, 
and ought not to have been made a Party in thai 
respect 

The Vice-Chancellor : — 

A mere Agent is to account to his Principal only, but 
according to the allegations of this Bill^ which for the 

(a) Gaskett v. HarmoHy 1 1 Ves. 48O1 was cited ; and see 
P^ry v. Warringtony ante, J 55. 
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-{mrpose of this D^narrer are to be received as true, 1823. 

Mn F. cannot be considered as a mere Agent ; he is a ' ^ 

4degated Tmstee, employing the Trust Monies for Mylbb 

his private profit, and rendering no account to any ^ ^ 

, J , . ° ^ FlTZPATRICK. 

body (a). 
The Demurrer was overruled. 

Reg. Lib. B. 1821, fol. 1122. 



BRADDICH V. MATTOCK. 1823. 

2d May. 

1 HE Testator, Richard Blackmore, being seised of a j. ^, 
Copyhold Farm in the Manor of Woodland, devised it difference in sud^ 
to Trustees, upon trusty to pay his Wife fifty Guineas plying a Surren* 
a year for her Life, and subject thereto, upon trust for <^r, that the 

his Daughter Mary Blackmore, in fee. Custom repUres 

a Surrender to 

By the custom of the Manor Copyholds wei^e not ^l^^tklw^, 
devisable, but the custom required that a Surrender ^ ^j^ ^^ ^^ 
should be made to Trustees, upon trust, for the purposes praoision is an 
declared in the Will. And by the custom of the Manor Annuity issuing 

the Wife was the customary Heir. ^ ^f *^ Copy* 

hold itself. 

In this Case there had been no previous Sunender to 
Trustees, and the question in the cause was, whether 
the Court would supply the Surrender in favour of the 
Daughter. It was objected for the Wife, that her 
Interest was in the nature of Free-bench, and that a 
Surrender was not supplied against Free-bench. That 

(d) See Pdlard v. Downa, Ab. Csu £q. p. 6. 3 Cha. Ca. 121. 
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« 

the Court would not supply such a Surrender to Tms* 
tees. And lastly, that the Court would not supply a 
Surrender^ where the only provision for the Wife was 
an Annuity out of the Copyhold itself. 

The Cases cited were. Pike v. White (a). Church t. 
MuTidy {b), Hinton v. Hinton (c). 

The Vice-Chancellor: — 

It is true that a Husband cannot by Devise defeat the 
Free-bench of his Widow; and the first question is, 
whether the interest which the Widow takes by the 
custom of this Manor stands, in this respect, upon the 
same footing as Free-bench. It is admitted, that if 
the Husband here had made a previous Surrender to 
Trustees, upon the trusts of his Will, that his Devise 
would have prevailed against the interest of his Wife, 
and necessarily, therefore, this interest stands not upon 
the footing of Free-bench, but upon the footing of 
that right which descends to the customary Heir. 
Taking it, therefore, that in this Case the Court would 
have supplied against the Wife the common Surrender 
to the use of the Will, the next question is, whether 
the Court will supply the special Surrender to Trustees 
which the custom of this Manor requires. The Court 
supplies the common Surrender to the use of the Will; 
and declares the Heir to be a Trustee for the purposes of 
the Will, because it considers the Devise to be the Sub- 
stance, and the previous Surrender but a form. But is 
the Devise less the Substance, or the previous Surrender 
less a form, because in the one case the custom requires 

(a) 3 Br. C. C. 286. (c) a Ves.631, S.C.; AmbU 

(b) ]ayes.4a6^aDdi5ye8. 377, Ed. Blunt, where the 
39^* Cases are collected. 
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that the Surrender should be immediately to the use of 
the Will^ and in the other, the custom requires that it 
should be to Trustees to the use of the Will? I cannot 
find a rational principle of distinction between the two 
cases. The last objection is, that the Widow, who 
stands here in the place of the Heir, is unprovided 
for, except by an Annuity of fifty Guineas for life, 
issuing out of the Copyhold itself. This Court will 
not supply a Surrender against the Heir unprovided 
for ; but it considers the Parent as the best judge of 
the provision of that Heir, and will not examine the 
sufficiency of the provision, unless, perhaps, in a Case 
in which it may be challenged as illusory. If this 
same Annuity were given to the Widow by the Will 
from any other Property, it must be admitted that 
the amount of it would form no objection to the Court's 
supplying this Surrender. And in the absence of all 
Authority to this effect I am not prepared so say that 
it can make any difference to the equity of this Court, 
whether the provision for the Widow, being of the same 
amount, comes out of this Estate or another. 




Braddicc 
Mattock. 



WENTWORTH v. COX. 

1 HE Testator had a Farm consisting of different 
pieces of Land dispersed over the open Fields of the 
parish of Long Crendon, consisting principally of Free- 
hold land, but having some Acres of Copyhold. He 
had no other Real Estate. He devised his Freehold 
Messuage and Lands at Long Crendon to his Wife in 
fee. And all the rest and residue of his Real Estate 
and his Money in the Funds, and the residue of his 
Personal Estate, of what nature or kind soever, he 



89th April. 
14th May. 

AdetiseqfaU 
my Heel Estate 
will cany Copy* 
koldiurrenderedf 
and if no Free- 
koldf XDill, for 
favoured objects^ 
carry Copyhold 
not surrendered. 
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1822. g^^6 ^ I^is Wife absolutely. The Copyhold was na| 

* "* ' surrendered. , 

Wentworth 

V. 
Q^^^ The VICE-CHANCELLOR : — 

The Copyhold at Long Crendon passed by the Resi- 
duary Devise to the Wife. A general Gift of all my 
Estate, primA facie passes such Estate only as the 
nature of the instrument is calculated to pass. But if 
the Testator had no such Estate, then he mutt have 
meant to pass his only Estate, the Copyhold. Here he 
had no other Residuary Real Estate, and the Copyhold, 
therefore would pass. A general Devise of all Real 
Estate passes Copyholds surrendered. 

Reg. Lib. B. 18^ t, foL 1093. 



^g^g CLARKE V. MAYNARD. 

15th May.^ Upon a Claim to the benefit of a Settlement, the 
Aeccsi is not ^^^^ reported against the legitimacy of the Children, 
to be presumed ^^^ exceptions were taken to his Report. The Mother 
between Man and lived with a Man, and assumed his name, and the 
Wife on account Children were bom during such cohabitation, and took 
0/ the mere pos- ^^ ^^^^^ ^f ^^ ^^^ g^^ during all this time the 

*_^ y * Husband was alive and lived either in London, where 

the Wife resided^ or in the neighbourhood. 

The Case of the King v. Luffe, (a) was relied 
upon; and it was insisted that there was not in this 
Case that impossibility of legitimacy which within 

(a) 8 East, 193. 



occurrence. 
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the principles of that Case would bastardize the 
Issue. 

The Vice-Chancelloe : — 
The manner in which this Case is argued would 
in effect revive the old principle of extra qwUuor marick. 
Now, access like any other important fact must be 
sarisfactorily established, but access is not to be p^rer 
sumed because the Parties were within such distance 
that access was possible. I cannot encourage an issue, 
but I will not refuse it to the Children, if they de- 
sire it. 
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GIBSON V. LORD CRANLEY. 

Lord CRATHLEY contracted to sell to the Plaiit* 
tiff, Mr. Gibson, an Estate for the Sum of 100,000/. 
Before completing his Contract, Mr. Gibson entered 
into an Agreement with Mr. William Clarke, a De- 
fendant to the Supplemental "Rill, for Rensale to him 
of the Estate at a much larger Sum. Gibson filed the 
original Bill against Lord Cranky for specific perform- 
ance of the Contract before his under-sale to William 
Clarke; he afterwards filed his Supplemental Bill to 
compel the performance of both Contracts. 

Certain Proceedings were ha4 in the said Suits, and 
amongst others, a reference to the Master as to Title, 
and a report in fiivour of it, and exceptions as to that 
report. 

Afterwards an Agreement was come to between the 
Parties, by which the exceptions were to be withdrawn, 
and the Contract completed upon the terms stated; 



1823. 

7th June. 

^ . ' 

By original and 

supplementalBill • 

an Agreement is 
made a Ride of 
Court f which <fe- 
temnnes all mat* 
ters m difference 
in the Smt, but 
reiervestheques' 
turn of Costs. 
A Fetition diS" 
missed which 
prayed the J&rec* 
iion of the Omrt 
as to Cotif. 
The Courieniefk 
into the question 
of Costs oidjf as 
incidental to its 
decision upon the 
merits of the 
Cause. 
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and the Agreement was to be made an Order of the 
Court upon the application of either Party. But the 
Gibson question of the Costs of the Suits was reserved. 

The Agreement was accordingly made an Order of 
Court. And now Gibson and Lord Cranky preferred 
cross Petitions, praying the direction of the Court with 
respect to the Costs. 

The Vice-Chancellor declined to entertain these 
Petitions, because the Court can only determine the 
question of Costs when the whole matter is before the 
Court at a Hearing, and as incidental to the merits 
of the cause. And the Agreements of the Parties 
having prevented the proceeding to a Hearing in the 
Cause, the question of Costs was not before the 
Court (a.) 

The Petitions dismissed. 



\'"- ESDAILE V. STEPHENSON. 

19th June. 

uguK. jI^ g^ Master reported that a good Title could be made 

IVienaneces' if & Widow would release her Jointure, which was se- 

mry Party to a cured by a Term ; — Exception, for that the Master 

Tiikf is neither ought to have reported that the Vendor could not make 

iir^^^ a good Title. The vendor undertook, by parol before 

f th^ Vtmtbi ^^ Master, to procure the Widow to release. 

the Master ought fjij^^ Vice-Chancellob stated, that he had con- 
to report agamst 

the TiiUf unless there i$ produced to him a legal or equitable obligati&n on the pari 
of the Stranger to join in the Convey once* 

(a) See Roberts v. Roberts, 1 Sim. & Su 39. 
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iultsd With the Lord Chancellor upon this subject, widi 
a Tiew to settle a general rnle^ ind that the Lord 
Chancelhr a^cuned in opinion with him. That where 
a necessary Party to the Title was neiflier in Law nor 
Eqdty under drc oobtnd of the Vendor, but had an 
independent interest, unlei» there was produced to the 
Master a l^al oir equitable obligatito on the part of 
the stranger to join in the sale, the Master ought to 
report against the Title, otherwise^ ifhtit a necessary 
Party to the Title ^Iras under the legal oi^ eqtiitable 
tontnd of the Vendor, as a Mortgagee, there the 
Muster might well repokt, that upon payment of the Mort>- 
gage a good Title could be made. TksX if the Master 
should report against the Title, and at the hearing, upon 
fiitther directionsi thd Veildor had cured the defect, the 
Court would then compel the Purchaser to take the 
Title, although it would hot suspend the Contract With 
a view to a future proceeding to perfect the Title ; 
that if the fact, whether the Vendor could at the hearing 
cure the defect were in question, it must be thaoi sent 
back to the Master, to rcTiew his Report with the 
additional circumstances (a). 
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BURTON V. WOOKEY. 

The Plaintiff and Defendant toteried into Partnership 
together, to deal in lapis calanUnaris. The Defendant, 
who was a Shopkeeper, was to take the active peiH in 
the concern, and to J)UfChase the lapis calaminaris from 
the Miners ih whode neighbouthood he fivfcd. Many 

(a) See 9dgd. YtnA&c aild FwcchtUitf 7th ed. p. fi07» ^here 
this Cssi is ttaCMl. 

c c 



1833. 

19th June. 
> i— — » 

No Partner 
who awes a Duty 
tatbards another 
can place himself 
in a situation 
which gives him 
a hias against 
the discharge of 
that Duty. 
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of the Minen were, before the Partnership, in the habit 
of dealing at his Shop, and continued so for some years 
after the Partnership, receiving from the Defendant 
ready money for the lapu calaminaris, and paying for 
their shop-goods afterwards as they wonld have done 
to any other shopkeeper ; but in the year 1817 or 1818, 
owing, as the Defendant alleged, to the distress of the 
times, a new course of dealing took place between the 
Defendant and the Miners; in the place of paying 
them for the lapis calaminaris with money, he paid them 
with shop-goods, and in his account with the Plaintiff 
he charged him as for cash paid to the amount of the 
price of the goods. 

The question was, whether he could justify this 
charge, or whether he must not divide the Profit made 
by him on the sale of the Goods with the Plaintiffs 

The Vice-Chancellob: — 

It is a maxim of Courts of Equity that a person 
who stands in a relation of trust or confidence to an- 
other, shall not be permitted in pursuit of his private 
advantage to place himself in a situation which gives 
him a bias against the due discharge of that trust or 
confidence. The Defendant here stood in a relation of 
trust or confidence towards the Plaintiff, which made it 
his duty to purchase the lapis calaminaris at the lowest 
possible price ; when in the place of purchasing the 
lapis calaminqris he obtained it by barter for his own 
shop-goods he had a bias against a fidr discharge of 
his duty to the Plaintiff. The more goods he gave in 
barter for the article purchased, the greater vras the 
profit which he derived from the dealing in store- 
goods, and as this profit belonged to him individually* 
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and as the saving by a low price of the article purchased, 
was to be equally divided between him and the Plaintiff, 
he had plainly a bias against the due discharge of his 
trust or confidence towards the Plaintiff. I must there- 
fore decree an account of the Profit made by the 
Defendant in his barter of goods, and must declare that 
tiie Plaintiff is entitled to an equal division of that 
Profit with the Plaintiff. 
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Reg. Lib. A. 1821, fol. 2601. 



BIONAU V. ATKINS. 

The Testator, Robert fVetherell, by his Will, gave 
to the Plaintiff the monies belonging to him, which 
should at his death be in the hands of his Merchant 
and Consignees, John and Abraham Atkins. The Bill 
stated that Messrs. Atkins claimed to deduct from those 
Monies the loss that they had sustained on a consign- 
ment of Quassia Wood which was in their possession 
at the death of the Testator, but being then unsold 
was not brought to account And the Bill prayed, inter 
alia, that if the Court should be of opinion that Messrs. 
Atkins were entitled to the deduction which they 
claimed, that the amount might be made good to the 
Plaintiff out of the Testator's general Assets. 



1829. 
6th May. 

Where new Par'' 
ties tire brought 
before the Court 
by Supplemental 
Bill^ the original 
Defendants need 
not be Parties to 
the Supplemental 
Bill, unless they 
have an Interest 
in the Supple^ 
mental Matter. 



It appeared by the Answers of the Defendants, that 
the only acting Executor under the Testator's Will, who 
was named a Defendant, was out of the jurisdiction of 
the Court, and that Abraham Atkins had become a bank- 

c c 2- 
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1 839. rap^ before the filing of the Bill, and dmt'hit Airigneei 

were not before the Court. 



BlONALL 

V. 

Atkims. 



Upon objection at a former bearing for want of Parties, 
the Cause was ordered to stand over, with Ubertyto 
the Plaintiff to file a Supplemental Bill. The Plaintiff 
afterwards procured a limited Administration under the 
38 Geo. 3, c. 37, to be granted to one John Allen, and 
then filed a Supplemental Bill against John Allen, 
and also against the Assignees of Abraham Atkins, and 
the Cause now came on for hearing on the Original 
and Supplemental Bills. 

Mr. Agar, and Mr. Beames, the Counsel for the De- 
fendant John Atkins, objected, that he ought to have 
been a Party to the Supplemental Bill, and cited Jones 
V. Jones (a). 

Mr. Hart, and Mr. Barber, for the Plaintiffs. 

The Case stood over for consideration. 

The VicE-CHANCELLoa : — 

The Defendant, John Atkins, desires to increase the 
delay and expense of this Suit, by insisting that he 
ought to have been piade a Party Defendant to the 
Supplemental Bill. However much this objection may 
be regretted, where the sum in dispute is of such 
small amount, yet, if the omission of this gentleman 
as a Defendant to the Supplemental Bill can in any 
manner prejudice his interest, the objection must 
prevail. The purpose of the Supplemental Bill is to 
bring new parties before the Court, who have an 

(a)3Atk. 317. 



CASES IN CHANCERT. 

interest in the matter of the OiigUml BiU; there atd 
no new facts except those which show the relatkMl 
of the new parties to the subject of the suit; that 
Abraham Atkins became a bankrnpt, and that thtf 
new Defendants, Kymer & Jackson, are his Assignees ^ 
and that the Defendant, John Allen, is the Umlted 
Administrator of the Testator* If aay purpose i4 
justice requires that John Atkins should be at liberty 
to join issue with the Plaintiff upon these Supple- 
mental facts, then it is fit that he should be made 
a Defendant; it cannot be useful to him to join issue 
with the Plaintiff upon the iacts of the bankruptcy 
ef Abrmham Atkins, and the alleged choice of Assignees^ 
because in his Answer to the Origifkal Bill he makes 
the same statement; nor can it be mseful io him t6 
join issue npon the feet of the limited Administratioil 
to John Allen, for that &ct can only be proved by 
the Letters of Administration, and is conehisively 
proved by that production. My opiniooir therefivTe, h^ 
that the Defendant John Atkins, has no such interest 
in t£e Supplemental facts as makes it necessary for 
him to be a party to ifie Supplemental Bill. 



sn 
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RENVOIZE V. COOPER. 

William TIMMINS, after certain devises of his 
Real Estate,, gave and devised aU the rest, residue 
and remainder of hifs Freehold Lands, Messuages, Tene* 
ments and Hereditaments whatsoever and wheresoever, 
and of what nature or kind soever, unto his Wifei 
Hannah Timmins, her heirs and assigns, to sell and 
dispose of as she pleased. And after certain pecuniary 

c c 3 
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Legacies, '' as to all the rest, residue and remainder of 
his Estates, Book Debts, Bills, Bonds, Mortgages, and 
other Securities for Money, funded Property, and Effects 
whatsoever and wheresoever, and of what nature and 
kind soever the same should or might be or consist, 
he bequeathed the same, and every part thereof, unto 
his said Wife, Hannah Timmins. 

And he appointed Peter Renvoize, John Grove the 
younger, James Jenney, and his Wife Hannah Tm- 
nuns, Executors and Executrix (a). 

Certain Estates were mortgaged in Fee to the Testa- 
tor for securing Sums of Money, which were not paid 
at the time stipulated, (and which vras previous to the 
date of the Will) in the Mortgage Deeds. And the 
Question in the Cause was, whether the Fee in these 
mortgaged Estates passed by the Testator's Will to his 
Wife, so as to make his Heir an unnecessary Party to 
the Conveyance of them. 

The point was argued by Mr. Tyrell and Mr. PhilU- 
more, and the Cases cited were Crips v. Gtysil (b), 
Wilkinson v. Merryland (c), TimeweU v. Perkins (d), 
fVhitelock v. Heddon (e). Lord Braybrook v. Inskip (/). 

The Vice-chancellor :— 

It may be that the mortgaged Fee will not pass to 
the Wife by the residuary Devise of the Freehold Estate, 



(a) Reg. Lib. B. 1818, fol. 
1540. 

(b) Cro. Car. 37. 

(c) Cro. Car. 447, 449. 
Sir William Jones' Rep. 380 ; 
6 Mod. 108. 

{d) 3 Atk. 103. 



(e) 1 Bos. & Pul. 943. 

(/) 8 Ves. 417; and see 
Coote on Mortgages, c 4, 
p. 566, where all the Cases 
on this point are collected 
and considered. 
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because, haying no Mortgage for years, the aubtequent 
gift of Mortgages to the Wife marks this Testator's 
intention that it should not pass by that Devise. But 
if this be so, I am of opinion that the mortgaged Fee 
will pass to the Wife by the subsequent gift of Mort- 
gages, and other Securities for Money, though coupled 
with Personal Property. In substance. Money secured 
by a Mortgage in Fee is Personal Property, and a gift 
of a Mortgage Security for Money is a gift of all the 
Testator's interest in the Money and Security, and will 
therefore pass the Fee. - • 

Reg. Lib. B. iSsi, fol. 2022. 
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BOSWELL V. MENDHAM. 

Exception to the Matter's Report of a good Title. 
The Plaintiff was Tenant for Life of the Estate in 
question, with remainder for Life to his Wife Rhoda, 
and with remainder to his eldest Son in Tail ; and upon 
the eldest Son attaining 21 he joined with the Plaintiff, 
and the Wife Rhoda, in suffering a Recovery, and there- 
upon subject to an annuity of 150 /• a year to the eldest 
Son for his Life, the Estate was limited to such uses as 
the Plaintiff and his Wife Rhoda should appoint, and 
for want of appointment, to the Plaintiff for Life, re- 
mainder to his Wife Rhoda for life, remainder to Plaintiff 
in Fee. The Deeds treated the transaction as a pur- 
chase from the Son by the Father, in consideration of 
a, present annuity of 150/., and for a debt stated to be 
due from the Son to the -Father of 2,050/. The De- 
fendant, the Purchaser, insisted that the Plaintiff was 
bound to produce Eyidence that the Debt was due, an4 

c c 4 
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of tk^ feiniess of Ae traasaetkm; bat the itf^ 
otherwise. 

BotWlLL 

17. The ViccrChanc^Uor was of St 4iff9l^( opinioD^ wi 

Mbhdham. allowed the Exception. 

Reg. lilu A. i.Saii. 6>1. \88a. 
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1823. ANSON ». TOWQOOD. 

gpthJuly.^ SHEPHARD t?. TOWGOOD. 

After a Decree MoTION in the 6r8t Suit to stay Proceedings in the 

^ ^- ^ rH^' second. Both Bills were for the Administration of the 
tratumofaTrustf _ ^ ^ ^^ ^ ^ ^ 

the Court will ^^^™® Trusts, ansmg out of a Conveyance for the benefit 

ttay Proceedings ^^ Creditors ; and there was a Decree in the first Suit, 

in a teamd Suit directing the Trusts of the Peed tQ be carried into 
Jbr the same ob- execution. The second Bill differed from the first, inas- 
jects, hut not if niuch as it prayed that the Trustees might be chai^ged 

> f iL^^ ^^^ wilful default in their duty.^ an4 gersonftlly cbarge4 

purpose^ as re- ^^^^ ^® ^^^^ theneby occasioned (a). 

^'Tf't It The V,CE-C»ANCEL10H =- 

tees for Dtfault^ 

If the second Suit had sought only the same Decree 

as the first, the Court would have ieterfered to protect 
the Trust Estate from unnecessary expense, having the 
means to secure to the second Phtibtiff the same advan- 
tage, under the first Decree, as if he had himself ob- 
tained a Decree. But this second Suit has a fitrther 
object, and the Pfeititiff may be entitled to a very dif- 
ferent Decree (6), and the prior Degree is titerefore no 
reason why the second Suit should not be prosecuted. 

(a) See Shepherd v. 7ot9- (fi) See the decree accord- 

good^ 1 Russ. & Tarn. 375, ingly of Sir Thomas Ptomer^ 

where the ftcU connected M. R. 1 Russ. Sc Turn. 393. 
with the fuils are Ailly stated. 
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ARTHUR CHICHESTER, Esq. t^ The MARQUIS i^iri. 

ancl MARCHIONESS of DONEGAL. 4th August 

rp I/fin an Ecclui" 

1 HIS was an application on behalf of Arthur Chi- astiaU Couti^ a 

Chester, Esq. for a Writ of ProhibitioB, dmcted to the P^rtt^ u cited 
Judge of the Consistoiiat Court of Ixmdm, to restrain « residaUwUhm 
him from proceeding in a Suit of Nullity of Marriage, ^^^if^"*^!"^!^) 
instituted by the Marquis of Dtmegal against the Ma»- jj^^^ without 
chioness of Donegal, who waa deeoribed in the Pioceedt- Objectitmyhecan' 
ings as Charlotte Anna May, falsely ealling herself Mai^ not qftenoard 
ehioness of Donegal. The Suit was instituted for the F»^ ^hat fact in 
purpose of ascertaimng the validity of the Mavriaga ^^'^^ 

between the Marquis of Donegal and th^ Mavchionefs. ^"^ '^'^^ "" 

^ ® castf an Inter' 

_____.._,.. . , ,*. ^ vcner is not at 

The Wnt of CttoHon issued on the latk May 1821 lu^rtytoraisean 

against the Marehioness ^ Dbnegmt; it described her Objection to the 

asr resident within the Furish of Sauvi Jam$9^ Wet^ Jurisdiction on 

mmster ; and it called on her to answer tb» Sak of tha ^^^ ground. 

Marquis for a sentenoe of Nuffify of Marriage. The 

Citatkm was serred on Mr. Biaike a» her Procter, and 

liOtters Missive left with him on the 141th May. He 

undertook to accept servicii^of them for the Matohioness^ 

and to appear and defend the Suit; and accordingly ois^ 

the 18th of May 1821, the second Session of Easter 

T^msk, the Citation was returned and an Appearance 

entered for her» and a libet prayed*. 

On the thiid Sesaioa oS Easter Term, a libel waa 
given in on behalf oT the Marqnia ; it pleaded^ ihfti 
Charlotte Anna May^ was illegitimate at the tuaoo ol her 
Marriage with the Manqois, and wa&a,Minor; and. waa 
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married by License, with no other consent than that of 
her putative Father, and prayed a sentence pronouncing 
the Marriage null and void, by reason that a putative 
Father was incompetent to give that consent which was 
required by the Marriage Act then in force, to render 
vaUd the Marriage of a Minor by license. 

The Marchioness in her Answer confessed the Mai^. 
riage as pleaded in the Libel ; but gave in an Allegatioui 
setting forth the facts on which she reUed to establish 
the vaUdity of her Marriage ; viz. that she was a Major 
at the time of her Marriage, notwithstanding her su^ 
posed minority, and consequently that she was capable 
of contracting lawful Matrimony by License without 
any consent at all, and prayed that the Marriage might 
be pronounced good and valid. 

. At the time when the Libel was prayed for, at the 
instancy of the Proctor of the Marchicmess, a decree to 
see proceedings in the Cause was directed to issue 
against Arthur Chichester, Esq.j, the Presumptive Heic 
to the Honours and Estates of the Marquis, in case the 
Marriage sought to be impeached should be pronounced 
null and void ; and prayed that Dame Elizabeth May 
and Mary Hyde Monday might be examined de bene 
esse. 



Mr. Arthur Chichester, by his Proctor, appeared under 
Protest to the Jurisdiction of the Court, which he said 
he should be ready to extend by the next court-day, 
and prayed, that no examination de bene esse might 
take place iu the mean time. The Court refused this 
application for delay, and an examination de bene esse 
took place on the Allegation of the Marchioness and on 



CASES IN CHANCERY. 

Interrogatories on bdialf of the Marquis, and on a sub- 
sequent day the validity of the Protest of Mr. Arthur 
Chichester was argued. 

It set forlii that he was unduly cited to appear in the 
Cause ; that there was no precedent of any person, under 
similar circumstances, having been either cited to see 
proceedings of this description, or having been made 
a Party to such a Suit ; that as no Remainder-man can 
institute this species of Suit for his own benefit, so 
neither is he compellable to become a Party to it for the. 
benefit of any body else; and that neither the Pro* 
ceedings nor the Sentence pronounced in the Suit would 
be binding on him. The Protest further stated, that the 
Suit was collusive between the Marquis [and Mar- 
chioness ; that they had not separated, but still continued 
to live together as Husband and Wife, and that the 
object of the Suit was by contrivance and management 
to obtain a decree in favour of a pretended Marriage • 
that though the invalidity of the Marriage became matter 
of public notoriety in the year 1809, yet no steps were 
taken to try the validity thereof previously to the institu- 
tion of this Suit. 

This Protest was severally replied to by the Marquis 
and Marchioness. She denied that the proceedings 
were collusive, or that it was the object of the Suit to 
obtain a decree in favour of a pretended Marriage ; that 
it was instituted by the M arquis, and defended by her, 
for the purpose of ascertaining the legal state and con- 
dition of themselves and of their issue ; and that it was 
essential to the purposes of justice, that the validity of 
the Marriage should be examined by a Couft of com- 
petent jurisdiction, in the lifetime of persons capable of 



377 
i8si. 

Cbichestkr 

V. 

Donegal. 




CHl€HS»TJia 
D01IB&A]*» 



CASES IN CHANCERY. 

giviag Umtimonj at material fitcts lespeetittg the samer 
some of whom were advanced in ag0, and in very pre* 
carious health ; and that she was demoos that the PriH 
ceedings and the Examination of the Witnesses should 
be had with the priyity and in the presence of Mr. Arthur 
Chkhester, and others interested in the Marriage, and 
fer that purpose she had prayed the Citation which bad 
been issued against them. 



The Reply of the Marquis denied all collusion, and 
dleged that doubts baring arisen respecting the validity 
of the Marriage, measures had been taken to tiy the 
same, or questions depemiiitg on it» validity; viz. 
that bSIs had been filed in Chaneery by bis eldest Son, 
the Earf of Be^lBui, as Tenant in Tail of certain Estates 
possessed li^ the Meax}ufs in En^md^ m iSig, 1820(a), 
in IreUmd m i8m and 1821 ; and that Mr. Arthur CUr 
ehester had been reqnested to become a parly to these 
proeeedingSy and had refused so to do; and that Ais 
Suit was instituted for the purpose of trying thevaE^ty 
ef the- said Marriage. 



A Rejoinder was put in by Mr. Arthur Chichester, 
which set forth, as evidence of collusion, that Charlotte 
Anna May, fklsely caffing herself Marchioness of 
Donegal, had been continualfyfor upwards of four years 
lose passed and strUwas resident in Ireland (b); iiuit the 



(fl) See iIm £aH aSBe^lut 
v.. Chkiestejf, 3 Jac & Walk-^ 

439* 

(6) This fact was supported 
by Affidavit, which was not 
contradicted; but it appears to 
be stated' more with a tiew to 



prove collbaioD^ tbam aa a dii« 
tinct aodeabstantive grousdof 
objectioQ tO' the Juriadictioo of 
the Court : it was, howeTer, 
agreed by both parties, that 
the informality in the form of 
pleading should be waived, and 
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Citation in this Cause issued on the laA of May 1821, 
and that on the 14th of the same month Letters MissiTe 
were shown by the Officer of the Court to the Proctor of 
the Marchioness, who undertook to accept service of 
them for her ; and on the 18th, before the process could 
have been served on her in Ireland, an appearance was 
entered for her. 

The validity of the Protest was argued before Lord 
StoweU{c) who overruled the objection to the Jurisdic- 
tion, but did not decide as to the liability of Mr. Arthur 
Chichester to be called upon to see Proceedings. 

From this decision Mr. Arthur Chichester immediately 
appealed to the Court of Arches, the nezt'superior Court 
to the Consistory Court of London ; and also made the 
present application for a Writ of Prohilution to restrain 
the Judge of the latter Court from proceeding in the 
Suit 

Mr. Wetherell, Dr. Lushington, Dr. Dodion, and Mr. 
Blake, for Mr. Arthur Chichester : — 

Mr. Chichester is deeply interested in this Application, 
as he will succeed to the 'Htle of the Marquis of 
Donegal, and to his Estates as Tenant in Tail in 
Remainder, in case the present Marquis should die 
without Children. We maintain that the real object of 
the Suit in the Ecclesiastical Court, is, by fraud and 
collusion, to establish a Marriage between the Marquis 
and Marchioness, and that Mr. Chichester is cited as 

that the fact should be taken (e) See same Casei 3 Pfaill. 
as if regularly pleaded w an 586. 
objection to the Jurisdiction. 
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an Inteirener in order that he may be bound by these 
proceedings. 

Our objections are, 

1. That the Marchioness is not resident within the 
jurisdiction of, and consequently that this Ecclesiastical 
Court is not competent to determine the validity of the 
Marriage: 

2. That the proceedings are founded in fraud and 
collusion, with a view to prejudice at some future period 
the rights of Mr. Chichester : 

The Ubel describes the Marchioness as resident 
within the parish of St. James, Westminster ; whereas, 
it is sworn in the affidavit of Robinson, and not contra- 
dictedy that for the last four years she has been oxi- 
stantly resident in Ireland. This proceeding is tb^te- 
foi*e directly in violation of the Statute of Citation {i). 
The object of this statute, as appears by the preamble, 
was to prevent the citation of persons out of the Diocese 
where they reside, to answer to surmised and feigned 
causes which have beeh sued, more for malice and for 
vexation than for any just cause of suit ; and it enacts, 
that no person shall be cited to appear before any Ordi- 
nary or Judge Spiritual, out of the Diocese where he 
shall be dwelling at the time when such Citation ia 
issued, upon pain of forfeiture by the Ordinary of double 
Damages and Costs to the person aggrieved ; and the 
better to enforce obedience to this Act, the Ordinary is 
subject to a forfeiture of lo/., recoverable by any person^ 

(cO S3 Hen. 8. c. 9. 
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even a stranger to the Suit, on a qui tarn action. And 
this was a wise provision, to prevent Parties in collusion 
from going before some petty Tribunal to obtain a Sen- 
tence in favour of an invalid Marriage. The g4th Canon 
also, and Gibson, in his Codex, 1008, declares that no 
Dean of the Arches, nor Official at the Archbishop's 
Consistory, nor any Judge of the Audience, shall, ex 
officio, or at the instance of any Party, cite any^one which 
dwelleth not within the pecidiar Diocese of the Arch- 
bishop, to appear before him without leave of the Dio- 
cesan first obtained, except in the Cases enumerated by 
the Statute of the 23d Hen, 8. c. g ; and if any Judge 
shall offend therein, he shall for every such offence be 
suspended from the exercise of his office for the space 
of three whole months. 
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The Residence of the Marchioness in Ireland is stated, 
not merely with a view to show collusion, but also as an 
objection to the Jurisdiction. It is evident that this 
Suit is collusive, and that its covert object is to establish 
the validity of the Marriage. The Marquis has, in Bills 
on the file of this Court, asserted the validity of the 
Marriage; yet in this Libel, which describes himself of 
the Parish of Mary-la-Bone, and the Marchioness of 
the Parish of St. James, Westminster, he asserts that 
she was a Minor at the time oi the Marriage ; that there 
was no Guardian competent to give consent; and calls 
upon the Court to pronounce a Sentence declaring the 
invaUdity of the Marriage. 



This Citation against the Marchioness Was issued on 
the 12th of May; oh the I4thy Letters Missive were 
served on Mr. Blake, as her Proctor; and on the 18th, 
four days after, before an Answer could have been re- 
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i89i. Ceited firom her in Irekmd, or the Pcoceas eren serred 

" there, an Appearance was given for her. In her Answer^ 

CHicHUTta ghe asserts the validity of the Marriage : she says, that 

^' though supposed to be a Minor, and that a License WH 

obtained, her putative Father consenting, she was, in 

fact, an Adult: — ^That she was bom on the loth of 

March 1774, and married on the 8th of August 1795. 

and afterwards in 1796, and was therefore ai yean and 

some months old at the time of the Marriage sought to 

be impugned. 

It is a singular feature of this Case, that, notwith- 
standing doubts were entertained of the validity of th# 
Marriage so long ago as the year i8og, yet no attempt 
till now has been made to set it aside, and the Partiei 
have constantly been resident together as Man and 
Wife. 



Mr. Chicheiter may be seriously injured by this ool* 
lusive Suit, and his interest requires that it should be 
stayed by the prohibition of this Court. A colhudve 
Suit, as in the Duchess otKingston^B Case (e), vriD not 
determine the validity or invalidity of the Marriage ; if, 
therefore, as Intervener, he should succeed in obtaini^ 
a Decree in his favour, this would still leave him open 
to vexation at some future period, before some other 
Tribunal; or if the Parties found at any stage that 
they were not likely to attain their object, the Marchion* 
ess by asserting the want of Jurisdiction might stop its 
further progress. If, on the other hand, he is not com- 
pellable to. appear as an Intervener, and would not be 
bound by the proceedings, stiH he may be iqured by 

(e) How. St. Tr. v. so. 544. 
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having Evidence calculated to affect his rights at some 
future day, placed, through collusion, on the Records of 
a Court without Jurisdiction. In every point of view, Chicheste* 
therefore, he has an interest in obtaining this Pro- 
hibition. 



V. 

Donegal. 



The Citation against Mr. Chichester is unusual and 
extraordinary: he appears under Protest, objecting, 1st, 
that the Suit is collusive; 2d, the want of Jurisdiction* 
Can the Marchioness by her appearance affect the rights 
of a third person? Can Mr. Chichester be cited for his 
Interest, and yet not be allowed to show that the Suit is 
collusive? The Proceedings are altogether irregular 
and inconsistent They cite him before the Ecclesi- 
astical Court for his Interest, yet in this Court object 
that he has not such an Interest as entitles him to a 
Prohibition. But any Stranger may apply for a Pro- 
hibition. In Gibson^B Codex,, p. 1027, it is said the Plain- 
tiff as well as Defendant may have Prohibition to stay 
his own Suit, so may a mere Stranger; and it may be 
granted on a surmise of some fact or matter not appear- 
ing on the Libel. Nor can it be objected that Mr. CAt- 
chester has barred himself from this remedy by any 
acquiescence or delay. He appeared under Protest in 
the first instance, with ati objection to the Jurisdiction, 
which was overruled ; from this decision he immediately 
appealed, and at the same time applied for this Prohir 
bition ; nor does it affect this appUcation that it is made 
pending the appeal, for the time and mode of objecting 
to the Jurisdiction varies where the want of Jurisdiction 
appears on the faee of the Record, and where it depends, 
as here, on some fact or matter which does not appeur 
on the Libel. 
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1821. There is no want of authority on these points. Oh- 

*: "" ' myns, in his Digest, v. 6. p. 109, referring to 2 Inst. 109, 

Chichester says, where the Court has no jurisdiction, a Prohibiticm 

may be granted on the request of a Stranger as well as 
the Defendant himself; also, that it is a sufficient cause 
of prohibition if the Ecclesiastical Court exceeds its 
jurisdiction. So Oughton, tit. 14, *' Tertius invemre 
potest pro interesse suo in omni causa qua tangit bona atit 
personam suam. In isio casu, isie tertiiu potest sistere 
processum contra reum, oportet tamen hnnc tertium specifici 
allegare dictam coUusionem, et causas ob qu€U reus renuh 
vendus est J* Bacon, in his Abridgment, vol. 5. p. 663, 
says, '* It is clearly agreed, that in* all cases where it 
appears upon the face of the Libel that the Admiralty* 
Spiritual Courts &c. have not a Jurisdiction, a Prohi* 
bition may be awarded, and is grantable as well after as 
before Sentence ; for the King's superior Courts have 
a superintendency over all inferior jurisdictional and are 
to take care that they keep within their due bounds. 
But where the Court has a natural Jurisdiction of the 
thing, but is restrained by some Statute, as by 23 Hen. 8. 
c. 9, for citing out of the Diocese, there the Party must 
come before Sentence ; for after pleading, and admitting , 
the Jurisdiction of the Court below, it would be hard, 
and inconvenient to grant a Prohibition," And to the 
same effect is Godolphin, Rep. Can. c. 1 1 . s. 29 : *' If 
a man be sued out of his own Diocese, and then answers 
without taking Exception thereunto, and afterwards Sen- 
tence be given against him, he shall not have a Prohi- 
bition for that he did not take Exceptions to the Jurisdic- 
tion before, but affirmed the Jurisdiction. If it appear on 
the Libel that a Court hath not Jurisdiction of the Cause, 
a Prohibition lies after Sentence ) but otherwise, if it 
doth not so appear on the face of the Libel, but by 
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averment. '^ And he observes, " generally, if a Suit be 
in the Ecclesiastical Court, and Sentence there given 
for the Plaintiff, and thereupon the Defendant appeals, 
and after pray a Prohibition, no Prohibition is to be 
granted, although if he had come before Sentence it 
ought to be granted; for that it is inconvenient, after so 
much expense,and no Exception taken to the Jurisdiction, 
tJien to grant a Prohibition." And Gibson, in his Codex, 
V. 2. p. 1029. n. lays down the Law to the same effect ; 
which is confirmed also by the Case of Gardner v. 
^Booth if). From hence appears the propriety of apply- 
ing for a Prohibition, pending Mr. Chichester^s appeal 
to the Court of Arches; any delay might have been con- 
strued into a waiver of all objection to the Jurisdiction, 
but it cannot be held that arguing the question of Juris- 
diction in the Court below, under Protest, and then 
appealing from its decision, is such a submission as to 
preclude him from his right to a Prohibition. There is no 
instance of a Person being bound by his Appearance, 
except where he has gone to Sentence without objection 
to the Jurisdiction. Under all the circumstances, whether 
the Court looks to the Statute of Citation, or the Com- 
mon Law on which that Statute is founded, or the Cita- 
tion of Mr. Chichester as an Intervener, or his Interest 
independently of that Citation, he is entitled to a Pro- 
hibition. 

Dr. Phillimore, Dr. Jesse Addatns, Mr. Sugden, and 
Mr. Stephen, for the Marchioness of Donegal : — 

, The charge made against this noble family, of at- 
tempting through fraud and collusion to injure the con- 
tingent rights of Mr. Chichester, is unsubstantiated ; and 

(/) 2 SaJk. 548. 
J> D 2 
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this vexatious application is but a contiauancQ of that 
unjust opposition which Mr. Chichester has made to 
every attempt of the Marquis and Marchioness to ascer- 
tain, through the medium of a competent Tribunal, 
the legal condition of themselves and their Children. 
They have now, as they suppose, been married for more 
than twenty-five years, and have seven Sons ; and is it 
not natural, therefore, that they should be desirous of in- 
vestigating, before a competent Court, the doubts which 
exist respecting the validity of their Marriage, by raising 
the question in the lifetime of persons capable of giving 
important testimony on the subject ? For this purpose 
Bills have been filed in the Court of Chancery here and 
in Ireland ; and to these proceedings Mr. Chichesier has 
been invited to become a Party for the protecticm of his 
supposed Rights. He has thrown ev^ obstacle in the 
way of bringing the question to an issue ; and has driven 
this noble family, who are laudably anxious to have the 
question decided before the best Evidence is loBt» to 
the 6nly mode in which it can be determined in their 
lifetime, a Suit for a Sentence of nullity of Marriage. 
Does it look like collusion for any unfair purpose, that 
the Suit is instituted in a Court over which a Judge 
presides so eminent for legal abiUty and integrity as 
Lord Stowett? or that, at the instance of the Marchioness, 
those most interested in setting aside the Marriage are 
cited to become Parties to the Suit? Had the Suit been 
instituted in a Court of less reputation, — in the Court 
of Fermanagh, as they suggest it ought to have been, 
or some other Court in Ireland out of the Jurisdiction 
where Mr. Chichester resides, there might have been 
some ground for this imputation. But Prohibitions are- 
not granted on the ground of collusion, the Spiritual 
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Court con take cognizance of that ; neither is Mr. CAt<- 
Chester entitled to a ProhiUtion under the Statute of 
Citation. 

In argument sufficient attention has not been paid to 
the distinction between Prohibitions granted under that 
Statute, and Prohibitions granted because the Eccle- 
siastical Courts had no cognizance of the subject-mattef 
of the Suit. The authorities which bare been referred 
to are principally applicable to the latter Cases. Th^ 
Statute of Citation was made for the benefit of the indi-^ 
yidual^ to protect him from the inconvenience and 
expense of being compelled to appear before a distant 
Tribunal, out of the Diocese wherein he resided; a 
benefit, however, which he was at liberty to waive 
if he thought proper so to do. This clearly appears 
from the Case of Vanacre v. Spleen ig), which is cited 
as authority in Gibson*s Codex, 1006 : — ^^ After Seh'^ 
tence given in the Spiritual Court a Prohibition was. 
moved for, upon the suggestion that the person was 
cited out of the proper Diocese ; but the Prohibitioa 
was denied, because by pleading to the Libel, he had 
admitted the Jurisdiction of the Court ; and the Statute 
doth not take away the Jurisdiction of all matters arising 
out of the Diocese, but only gives him who lives out of 
the Diocese a new privilege of pleading to the Juris- 
diction ; which benefit of pleading if neglected, and the 
Party suffers a Sentence to be given against him, will 
not serve him for a Prohibition afterwards to that Court 
whose Jurisdiction he hath already admitted/' The 
Marchioness herself has waived all objection to the 
Citation by appearing and pleading to the Libel ; and 
it is clear that where a Court has Jurisdictioa over the 

(g) Carthew, 33. 
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sdtgect-matter of the Suit, that if a Party comes in upoil 
a Citation which is imperfect, the want of regalarity is 
cured by appearance. Ayliffe, in his Parergon, 176, says, 
'' A Citation that is not valid produces no effect, nor 
does it constitute any one to be in mor&, and is, as it 
were, no Citation at all ; but it is otherwise if the Party 
appears on such a Citation of his own accord, for then 
an invalid Citation receives force and strength by his 
appearance, since the presence of the Party without any 
Citation at all is sufficient, because a person present 
regularly cannot be cited.** So Shower (A) : — In case one 
be cited out of the Diocese no Prohibition is to be 
granted after Plea, for thereby the Defendant hath 
owned the Jurisdiction of the Court. 



It is absurd to contend that she could now sue for 
the penalties under the Statute of Citation. The Mar- 
chioness then making no objection to the Suit, wlmt 
right has Mr. Chichester to complain of its being deter- 
mined in a Court within the district where he is resident^ 
a Court too of the highest reputation, least of all others 
fitted for parties whose object is, if the charge be true^ 
to attain their end through misrepresentation or collu- 
sion? The Case of Catchside v. Ovington (i), which has 
been relied upon, is not applicable ; for there, as Lord 
Mansfield observed, it appeared upon the face of the 
proceedings that the Spiritual Court had no Juri^ction. 
The object of the Suit was to falsify an Inventory at 
the Suit of a Creditor, which the Spiritual Court is not 
competent to do. If the Suit in this Spiritual Court 
were inconvenient to the Intervener, he might have some 
ground of complaint ; but the Intervener is not incon<» 



(A) Anon. 2 Sh. Rep. 155. (i) 3 Burr. 1922. 
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venienced, because the Jurisdiction applied to is in the 
Diocese where the Intervener lives. Here the Court has 
Jurisdiction over the subject-matter, and that distin- 
guishes this from the Cases cited. If the Court should 
grant the Prohibition, it will prevent the examination of 
Witnesses who can give material evidence, and who 
may die pending the delay, whereas no injury can be 
done to any one by refusing this application (ft). 

Mr. Bell for the Marquis of Donegal. 

The Vice-chancellor : — 

. This is an Application on the part of Mr. Art/iur Chi^ 
Chester for a Writ of Prohibition, directed to the Judge 
of the Consistorial Court of London, to restrain him 
from proceeding in a Suit for a sentence of nullity of 
Marriage, instituted by the Marquis of Donegal against 
the Marchioness. 
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It is a Case undoubtedly which, from its great import* 
ance, well deserves mature deliberation ; but I am dis- 
.posed to give my opinion now. First, because from» the 
advanced age of the Witnesses, any delay would expose 
the Parties to the risk of losing the benefit of their 
testimony ; next, because the Case has been so minutely 
and ably discussed by the Counsel on both sides, that 
it must be. the fault of the Judge if he does not now 



(Jc) The following^ Cases 
were referred to in the course 
of the arguments on each side: 
Godb.Rep.i21 ; Gib. Cod. V. 2. 
1004. 1006; Canons, 105, 
106. 108; 3 Bum's Ecc. Law, 
227. II. 7th ed. ; A;rlif. Parer- 
gon, 176 ; Smith v. Estcutors 

D D 



ofPoyndery Cro.Car. 97 ; S^- 
ter V. Friendy 3 Mod. 283; 
Bannister v. Hoptan, 10 Mod. 
12 ; Hetley, 19 ; FuUy, Hutch' 
inSf Cowp. 492; Paxton v. 
Knight y I Burr. 314 ; Anon. 
1 P. W. 475 ; Clarke v. An- 
drexvs, 1 Sh. Rep. 9. 

4 



390 

Chichkstse 
Donegal. 



CASES IN CHANCERY. 

take a correct view of the subject ; and lastly, because 
the result of the elaborate arguments which have been 
so properly addressed to the Court, have induced me to 
think that the real question in this Cause lies within 
a very narrow compass, and which may, I think, be em- 
braced without further delay. 

In the month of May last, the Marquis of Donegal 
applied to the proper officer of the Consistorial Court of 
the Bishop of London, to issue a Writ of Citation against 
the Marchioness of Donegal, and the Writ of Citation 
lies before me ; it describes the Marchioness of Donegal 
as resident in the Parish of SairU James, Westmintter, 
and it calls on her to answer to the Suit of the Marquis 
oi Donegal for a sentence of nuUity of Marriage. Now 
if upon the face of this Citation, it had been represented 
that the Marchioness of Donegal was resident in Ire- 
land, and out of the Jurisdiction of this Consistorial 
Court, then it would have been perfectly clear, on 
a settled and sound principle, that whatever this Court 
might have done in the Suit, it might at any tim^ 
and after any sentence, have been reversed, in respect 
of the want of Jurisdiction apparent on the face of the 
Record ; but on the face of this Citation there is no 
difficulty whatever ; the fact stated there is, that the 
Marchioness of Donegal is resident within the Parish 
of SairU James, Westminster, and therefore, that she is 
within the Jurisdiction of the Court. 



To this Citation the Marchioness appears upon the 
i6th of May, two days after the Citation issues; 
and she not only appears to the Suit, but she pleads to 
the Suit ; and she states the nature of her Case and of 
the Evidence by which she endeavours to maintain it ; 
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namely, that she is the lawful Wife of the Marcj^uis of 
Donegal. By this Appearance therefore, and by thw 
pleading what the nature of her Case is, she in fact 
admits that she is resident within the Parish of Saint 
James, Westnwuter; that she was not resideiM^ .there, 
was a fact within her oym knowledge^ and she does not 
take advantage of that misdescription ; and by taking 
no notice of it, and appearing, she admits that ishe is 
properly described as being resident within the Parish 
of Saint James, and consequently within the local 
Jurisdiction of the Court. 
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. After having so appeared and pleads, she is instmcted 
by her legal advisers, that this Suit does not effeetually 
determine a questicm so important to hersdf and children; 
as between her husband and herself it would determine 
the question; but the family estates and the fiunily 
dignities will, if there be no legal issue of this Marriage, 
descend to Mr. Arthur Chichester ; and taking therefore 
the fact of the Libel to be a fact of great importance to 
be tried, it was her interest to try it, not merely with 
her Husband, but with that Gentleman who might after- 
wards dispute it with her and her issue, as he claimed 
in respect of this being no valid Marriage, and as the 
Heir to the Estates of this Family .—She was instructed 
that, according to the form of proceeding in th^ Eccle- 
siastical Courts she had a right to call him before that 
Court, for the purpose of trying it as a question, which 
involved in it a question, to which he was a Party 
interested; and that as a Party so interested he was to 
come before the Court ; and under those instructions,' 
(which must be taken to be correct in point of Law, 
whether the point of fact does depend on Mr. Arthur 
Chichester*^ interestjor not^) she issues a Citation,€alling 
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on Mr. Arthur Chichester to appear to the Suit, in order 
that she may against him, as well as against her Hus- 
band, establish the important fact of her Marriage. 

Mr. Arthur Chichester on receiving this, appears, but 
he appears under Protest ; and he alleges by his Protest, 
first, that he has no such interest in the question as 
ought to induce the Marchioness of Donegal to summon 
him as a Party to the Suit ; next, that this is a collusive 
Suit, and that for this reason he ought not to be made 
a Party to it. 

An Answer, as it is called, is put in to his Protest; 
and in that Answer it is alleged, that he ought to be 
a Party^ and that he has that interest in the subject, 
which makes it fit that he should be cited in this Suit ; 
and it is also alleged, that no collusion existed or took 
place between these Parties, but that the Suit is insti- 
tuted for the purpose of fairly trying the question at 
issue between them. 

Mr. Arthur Chichester replies to that Answer ; and in 
his reply he introduces these facts : first, he says, in the 
Answer given to my Protest, it is alleged that there is no 
collusion ; now in point of fact, the Marchioness of Done-- 
gal was resident in Ireland at the time of the institution 
of this Suit, and had been so resident in Ireland for four 
years; and this Citation to her was on the 14th May, 
and she is made to appear on the 16th of May ; and 
therefore, without collusion, it is impossible that a Party 
resident in Ireland could appear in London in a Suit 
only instituted two days before. 

The general Case was argued before the Judge of the 
Clonsistorial Court ; it appears, however, without entering 
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into the general view of the argumait/ as to whether 
Mr. Chichester was properly cited "vnth respect to his 
interest, there was a point, which if decided according 
to his allegation, would make all further consideration of 
this unnecessary, namely, a point arising out of his alle- 
gation, that the Marchioness of Donegal at the time 
that this Suit was instituted was resident out of the 
Jurisdiction of the Court. 
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Though it is and must be admitted, that it was not 
very regularly pleaded with a view to raise the point; 
and although it must be seen by reading the papers, 
that it was rather introduced as an argument to show 
collusion between the Parties, than as a substantive fact 
on which the Parties reUed, with a view to the principal 
question ; yet still it was considered to meet the general 
convenience of the Parties in this Suit, that all infor- 
mality as to the form of the pleadings should be waived, 
and that they should be taken as regulariy pleaded, for 
the purpose of enabling the Judge to determine whether 
it did constitute an objection which would prevent all 
further prosecution of this Suit. 



The learned Judge (Z), in exercising his judgment on 
the question, has decided that it formed no objection to 
the further prosecution of this Suit, and to that decision 
Mr. Arthur Chichester has lodged an appeal to the next 
Superior Court— to the Consistorial Court of the Bishop 
of London (m). 

The learned Judge has pronounced a judgment on it ; 
and although in all cases the authority of a judgment 

(/) Lord Stowell. Donegal v. Donegal^ 3 Phil. 586. 
(m) Chkhester y%D<megalf 1 Addams, 5. 
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ou^t to weigh considerably ; yet I am rather to tnut 
to my own imperfect view of the subject treated before 
me, as it has been, on reasoning and upon general prin* 
cij^, than <m the weight of any authcmty whaterer ; 
though if any authority could influence me against the 
effiact of my own views, certainly no higher authority 
eould be stated than that of the learned Judge (fi) who 
has made this decision. 



The Qrst question stated was, that Lady Donegal her- 
self, notwithstanding the steps she had taken in the 
ISuit, was still at liberty to allege the want of Jurisdiction 
in the Court, and that if she was at liberty to allege the 
want of Jurisdiction of the Court, of necessity it was 
supposed to follow, that Mr. Arthur Chiche^er would be 
at Uberty to allege also the want of Jurisdiction ; and it 
was further stated, and stated I belieye principally firom 
the Court itself, that although it might turn out in 
examinations of authorities and principles, that Lady 
Donegal herself was no longer at liberty to state an 
objection to the Jurisdiction of the Court ; that it did 
not therefore necessarily follow that Mr. Arthur Chi* 
Chester might not still be at liberty to take that objection; 
for it would be a very serious and a very important 
question, how far any submission to the Suit, or any 
admission on her part of the facts stated in that Suit, 
could conclude the rights of Mr. Arthur Chichester, 
who was not only an intervening Party, but an inter- 
vening Party against his consent* 

Now the first and most important question is, whether 
liady Donegal would be now precluded, if she thought 
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fit, from taking an objection to the question of SmUoh^ 
diction; the question of Jurisdiction is of two sorts^ the 
want of Jurisdiction as to the subject of the Suit, which, 
never can be acquired, and the want of Jurisdiction aa 
to the locality of the Parties in the Suit. It is material, 
to see what steps are had in the Inferior Court : if it 
appears on the Record that the Inferior Court had nev^ 
any Jurisdiction on the subject, no proceeding in that 
Court, and no acquiescence of Peurties ever can maintain- 
the Judgment. But the want of Jurisdiction may pro- 
ceed, not from the nature of the subject, but because^ 
one of the Parties is not locally within the JurisdictiDAi 
of the Special Court ; and although the Court ihexLmwf 
have full Jurisdiction of the subject, it has not Juris* 
diction over the Party, in respect of the absence of tluit 
Party, from the local district ; that is Ae nature of thi8» 
objection. It being admitted here, that on the subject 
itself, the validity of the Marriage betweenLord and Lady 
Dmiegal, the Court has full Jurisdiction;: but? tli& 
objection. i% that at the institution, of Ae Suit, Lady 
Donegal was not locally within the district^ and iherof*: 
fore. not. properly before tha Court It appears to bmi 
on. the plainest principles (tf Common Law, that it. 
hardly admits of a question, that a Court of limited) 
Jurisdiction (I mean limited as an ordinary Goort is^. 
perhaps to an Archdeaconry, or a Bishoprick, or aa 
Archbishoprick) can. never: on a mere, assertion; ofi 
interest, have Jurisdiction beyond its own local limitsi^ 
I conceive that it is not the Statute of the 23 of Hen* 8, 
that created this objection ; the objectioa is inherent in' 
the nature of a limited Jurisdiction. The. 23 of Hen. & 
seems to me to have had in view only to. enforce the* 
principle of the Common Law, by imposing a penalty/ 
and. forfeiture against those who should act against it» 
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principles. It seems by the recital of the Statute itself^ 
that it had become necessary in respect of the practice 
which had been adopted by the Archbishop and others 
of drawing within their Superior Jurisdiction persons 
who were not locally resident there^ I take that Statute 
to be merely affirmative of the general principle of the 
^?ommon Law, and to give aid to that principle of the 
Common Law by the enforcement of the penalty and 
the forfeiture ; the Common Law considers it in the same 
way ; namely, that he who in respect of an office which 
has a limited and local extent as to judicial Jurisdiction 
is necessarily limited in that Jurisdiction according to 
the extent and locality of his office; therefore, not 
placing any great value on any observation that arises 
out of the Statute, but considering it as a general prin- 
ciple, I shall proceed to state the facts of the Case. 



Now that Lady Donegal might if she pleased, when 
tills Citation was served on her, that she might have 
appeared without waiving her objection to the Jurisdic- 
tion, is plain ; because although there are not the same 
Huxles of pleading in the Ecclesiastical Court as there 
are in the Courts of Law, yet the principle to some 
extent must prevail ; and this Party therefore must 
appear for the very purpose, or rather may appear (whe- 
ther they must appear is a proper phrase I do not stop 
to inquire), but that a Party may appear without 
waiving an objection to the Jurisdiction is quite certain, 
because she may appear, as Mr. Chichester has done, 
under Protest with respect to that Jurisdiction. Lady 
Donegal might therefore, if she pleased, have taken the 
objection when she was served vrith a summons, in 
which it was represented that she was resident in the 
Parish of Saint James, Westminster, as it seems now 



CASES IN CHANCERY. 

she was not ; she might have stated, *' that this Suit is 
most improperly instituted against me in the Consist 
torial Court in London — I am not resident within the 
district of that Court; it is yery true your Citation 
alleges that I am locally resident therein, but that is not 
the fact I protest against your Jurisdiction, being: 
a person not resident in the Parish of SaiiU James^ 
Westminster, but being a person resident within the King- 
dom of Ireland, at Dublin or elsewhere/' Lady Done- 
gal, however, does not think fit to take that objection; 
she appears, not for the purpose of stating the objec- 
tion, but she appears for the purpose of proceeding with 
the Case and entering into the merits of the Suit; and 
it is, in fact, an admission on her part that she is pro- 
perly described as being resident within the Parish of 
Saint James, Westminster, and is within the Jurisdiction 
of this Court in which the Plaintiff desires to entertain 
the question. 
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Nov¥ it must be considered what the nature of the 
admission is, — ^it is an admission by her of a fact which 
brings the Case within the Jurisdiction ; but it is said/ 
notwithstanding, that she admits the fact which gives 
the Court Jurisdiction; and although, she proceeds to 
the length not only of pleading and submitting her Case 
to the consideration of the Court, yet she has a right to 
retire from that admission at any time before sentence 
pronounced; and that Lady Donegal in this Case is 
not concluded, because sentence on the merits of the 
Case not being pronounced, still she has a right to retire 
from the Suit. If I had found that question concluded 
by authorities, whatever I might have thought of the 
reasons which had led to that conclusion, I must have 
been bound by thenu There is nothing so dangerous 
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ft Ae administration of Justice as to disregard the ad* 
fltority of Cases because the principle which induced 
the Judge so to decide them, is not at the moment 
presented to the mind of the Judge before whom they 
are cited. But I am bound to say, that no authority 
which has been cited to me to-day, at all, as I consider 
it, touches essentially this question, that Lady Donegal 
or any oAer Party, who, admitting the fact which gives 
the Jurisdiction to Ae Court, has a right to retire from 
an admission of that fact at any time before Sentence. 
No authority appears to me to go that length ; there are 
expressions in that Case in CartJiew (o), which would be 
Consistent with such a statement of facts ; but when 
youx^me to weigh all the expressions there used, my 
opinion' is on that Case, that the weight of authority is 
the other way, and that what the Court diere means to 
dbcide, is not that a party may retire at any time before 
sentence, but that a party can never retire who has 
pleaded and submitted to the Jurisdiction. 



Taking this, therefore, as a question not prejudiced 
by authority, I am to consider it as a Case standing on 
principle only. Now in a Court of Law, and also in 
a Court of Equity, though we have not precisely this 
point addressed to our consideration, yet every day we 
have the point upon which necessarily the same prin- 
ciple comes to be decided ; I state without exception, as 
a general principle, that in Courts of Equity as well as 
Courts of Law, a Party admitting a fact whidi gives 
Jurisdiction to a Courts and appearing and submitting 
to that Jurisdiction, upon general principles, and upon 
all analogies known to us, can never recede, or as it is 
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cnUed ID die Scotch Law, resite bom those fiEUJte ajfid 
withdraw that admissioii. 

My opiaioi) therefore is, that Lady Doragul is eoD- 
clasively botmd from any dbjcfeticm aa to the want of 
J\iiis<iictiony by the course she has taken iti this Cause. 
If Aerefcre the rig&t of Mr. Aftkur Ckiehester to object 
to the question of Jurisdictioti is to depend upon the 
right of Lady DrntegaJ, it wiB neoessarily fbBow to be my 
opinion, that as Lady Donegal in oonoluded from tite 
objection, so Mr. Arthur CkiciB^ier must beconchided 
equally from the objection. But {hen this rery important 
question must be considered, whether because Lady 
Donegal has conceded befself^ sh« has Aerefore com- 
chided Mr; Arthur Ghkhe$tet, Ae iHteTventag Party ? 

' Now af flrst sight iMs objecti6h appearee! to me to 
be of iwy giieat weight; and it' app^red to me to' 
be of great weight fer this reason:— Lady Ihnegaf, 
Iflce any o*her Party, may adtaiit if she {leases facts 
against her own interest, and by that admissioii may 
transfer the J^tm^etion from WCotirt to whicih it doi^ 
not eorreo% and legally belong'; sh^ may eeitainly if 
she pleaats do diat. Tke ft&^bn» ot ih6- Law ar^' 
matle with a tie^ to hei< bearefit, and it i6 ibr th^ benefit 
of ilke suitors out of the Juristfietibn diat tiie Ldw 
pt«vents inferior Courts from exehdtfing thdiJthisdic- 
tiOn beyond its own limits, ti^t* pen^ns' nlay not be 
harassed by bciing called' to^ contest quesftionS out of the 
limits of their oWn local^ residence; If a Party thinks 
fit to remove this advantage which the principle of the 
Law, the C«non Law, the Common Law and the Statute 
liiw give her, she is at liberty to do so. But then 
irshe chooses on- her part to remove that advantage, can 
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that prejudice the rigbts of a third PerBon ? It there* 
fore at first appeared to me to be very important to 
consider, whether, Lady Donegal having waved this 
objection for herself, Mr. Arthur Ckichesier, a third 
Person, could be prejudiced from availing himself of 
that objection by her act. Now if it could be made 
out that Mr. Arthur Chichester would be prejudiced by 
her waving that objection, the conclusion that first 
struck my mind would necessarily follow; for it is 
utterly impossible, if she thinks fit to wave a benefit 
which the Court gave her, that her acts could be per* 
mitted to work an injury to third Persons. 



When we consider the subject, the difficulty is to 
understand how the waver on her part can in any 
manner injure Mr. Arthur Chichester. If I could fimcy 
any possible case in which the interest of Mr. Arthur 
Chichester would be prejudiced by this question being 
tried within the local Jurisdiction of London, rather 
than a local Jurisdiction where this Lady was resident 
in Ireland, that would go a great way to determine my 
opinion in this Case. But I cannot conceive, on prin- 
ciple, any prejudice which can arise to Mr. Arthur Chi- 
chester from this objection ; and therrfore it appears to 
me, on the best c(msideration which I can give the sub- 
ject, that Mr. Arthur Chichester, as the intervening 
Party, cannot relieve himself by that objection. The 
Jurisdiction of the Ecclesiastical Courts does not depend 
on the locality of the subject; if the Jurisdiction of the 
Ecclesiastical Courts depended on the locality of the 
subject, then it is very plain that a Party might be 
materially prejudiced from having a subject removed 
from one Jurisdiction to another ; and it would be 
infinitely more convenient to a Party, with respect to the 
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takture of the Case, and the testimony he could bring 
Ibereon, that the Suit should be instituted in the 
Diocese of j1. rather than in the Diocese of £. If there- 
fore Lady Donegal, in such a Case^ transferred the Juris*' 
diction from die Dix)cese of A., whtere the Ciourt had 
local Jurisdiction in respect of the nature of the subject> 
to B., I should be clearly of Opinion that the intervening 
Party could not be affected by her acts. It is perfectly 
plain, that the Ecclesiastical Ck>urt has no Jurisdiction 
with respect to the locality of the subject, but it depends 
entirely on the locality of the Person^ Now if it 
depends entirely upon the locality of the Person> I am 
to ask myself, whether Mr. Arthur Chichester can be 
prejudiced m respect of this Case, if this question is to 
be tried in London rather than in Ireland; whether he can 
possibly be prtejudiced by this being tried where he is 
himself locally resident within the Jurisdiction? for other- 
wise the objection would be on him, and he would not 
have to state that this Suit is not to proceed because 
Lady Donegal is out of the Jurisdiction, but that this 
Suit is not to proceed because he was out of the Juris-^ 
diction. But Mr. Arthur Chkliester is within the Juris-^ 
diction of the Diocese, and therefore that objection is 
hot open to him; it being, as I have stated, a Case in 
which the Jurisdiction depends, not on the subject, but 
on the locality of the Person, 
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So far from being an inconvenience to Mr. Arthur 
Chichester that this Suit was instituted here, where he 
is locally resident, it may be convenient to him, rather 
than that it shoidd be tried elsewhere, where he is not 
locally resident. Without entering therefore further into 
the considerations which have been addressed to me on 
this subject, and confining my present view to the two 

fi fi ft 



l821. 

Chichestjsr 

p. 

DpNSOAL. 



X^A^ES IN CHANCERY. 

present points ; I must declare, that neidier od auihor 
rity nor upon principle, can I liol4 that Lady Donegal 
is now at liberty to withdraw that admiasion-of tha iact 
on which the Jurisdiction of the Court is founded ; and 
I am further of opinion that Mr. Arfkar Chichester , the 
intervening Party, is bound by this admiwon to that 
Jurisdiction, and that he cannot be pi^udioed by sub- 
missixm to it ; and if his interests are in any manner 
^fieoted, it is to his e<Ki¥enience and advantage^ and not 
to his prejudice. The Citation founds its^ and be 
cannot make an objection to the Juriadicticm, if Ibe 
Parties Utigant have submitted to it(/i). 



Petition dismissed without Costs. 



(p) AU doobu as to the va- 
lidity of ihis Marriage are re- 
moved by the late Marriage 
Aetffy 3 G. 4. c. 75, and 4 G.4. 



€.76. SeeNotaofDr.Addaas 
in Lis Report of thia Case> 
1 Addams Rep. a8. 



AN 



INDEX 



TO TRl 



PRINCIPAL MATTERS. 



ACCOUNT. 

A partner may give to a third per- 
son an interest in his share, but 
cannot make him a partner, so as 
to entitle him to an account from 
the other partners. [Bray v. Fro- 
moni] 5 

See Partnbaship. 

ADVOWSON. 

A bill to compel a rector to resign in 
&vour of another, in pursuance of 
a covenant for that purpose, en- 
tered into when the rector was 
presented, will not lie. [Kctodigate 
V. Helps] - • - - - - 133 

AMENDMENT. 

If plaintiff obtain an order to amend 
without costs, amending tlie de- 
fendant's office copy, and the 
amendments require a new in- 
grossment, he may amend without 
a new order, paying 20 «. costs. 
[Cox V. Champneifi] - - - 314 

See Practice, 32. 



ANNUITY. 

1. A surety under an annuity deed, 
having redeemed the annuity after 
the bankruptcy of the grantor, 
sued the grantor upon a bond of 
indemnity, and obtained judgment 
for arrears since the bankruptcy, 
and the price of redemption. [3 B. 
and A. 186.] This Court .will not 
restrain him by injunotion ftora 
suing out eitecutioa for the ar- 
rears: puerCf as to the price of 
redemption. [IVaikimsv.Fkuuigan] 

a8o 

2. The Court will decree a specific 
performance of a contract for sale 
of a life annuity, though the an- 
nuitant be dead at the time of Ae 
decree. [Kenney v. Wenham] QS5 

i 

ANSWER. 
See Practice, 42. 

APPORTIONMENT. 

Under a parol demise from year to 
• year, by a tenant finr lifci with 
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power to lease by deed, &c., and 
under written agreements for 
leases not exceeding three years, 
signed by the lessees, but not by 
the tenant for life, though wit- 
nessed by his agent, the interest 
of the lessees determines with the 
life of the lessor, and the rents are 
apportionable. [Sj/monsr. Stftnons] 

207 

ATTACHMENT. 
Seg Practice, 38* 

APPOINTMENT. 

A bankrupt baring a power of ap- 
pointment over money, to be exe- 
cuted only by will, made his will, 
dtqponng of the property, and 
then became bankrupt, and afler- 
wards obtained his certificate, and 
died without revoking his will. 
Held, that the appointee by the 
wfll is a trustee for the creditors 
of the bankrupt, who became such 
after he had obtained his certifi- 
cate. \Jenney v. AndreoMi] - 264 

ATTORNEY. 

1. Ad attorney having died and be- 
queadied all his property to his 
widow; his eldest son, for the 
mixed consideration of tbe good 
will of the business, the advance- 
ment of money for carrying it on, 
and family affection, enters into an 
agreement with his mother to con- 
tinue the business, and to account 
to her for a moiety of the profits 
during the minori^ of his jrounger 
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brothers and sisters. This arrange 
ment is not contrary to the po* 
licy of the st. sa Geo. 2. c. 46. 
8. 11. [Candler yf. Candler] - 14* 
2. An attorney who forms a partner- 
ship with an unqualified person is 
within the provisions of the 2a 
Geo. 2. c^ 46. 8. 11. An agree- 
inent to share profiu constitutes a 
partnership. [Tench v. Bjohertt\ 145 

See Solicitor. 

BANKRUPTCY. 

1. If managing partner draws out 
monies, and conceals tbe fact, or 
disguises it in the partnerdiip 
books, this is fraud, and proof 
may be made against tbe separate 
estate. Otherwise, if the transac- 
tion is duly entered in books. 
[Smith in re Hay] - - . - 2 

2. As to construction of Friendly 
Society Act in case of bankruptcy. 
[Anon.l -------98 

3. Besselii on the advance of 300/. 
by Gregori/f gives her a promis- 
sory note for that sum and interest, 
indorsed by Shortman and CrodeHf 
as a further security for the mo- 
ney. The note becomes due, is 
presented, and dishonoured, and 
Bessell being unable to discharge 
it, agrees to seH to Gregory 
household goods, &c. for 580/., 
and to take back the note, with the 
interest due on it, in part of pay- 
ment. Possession is given to Gre" 
gory of the household goods, &c« 
and the note ia delivered up to 
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Beiseli, and destroyed. After- 
ward a commission of bankruptcy 
is issued against BesseU^ and there 
being an act of bankruptcy pre- 
vious to the sale of the household 
fi;!Ood^ &c. to Gregory^ they are 
demanded by the assignees, and 
delivered up to them. Gregory 
demands payment of the note 
from the drawer and indorsees, 
and on refusal files a bill against 
them ; an account was directed of 
what was due on the note for 
principal and interest, with the 
costs of the suit, as against Short* 
man and Croden, and the bill dis- 
missed without costSy as against 
BttseU^ the plaintiff undertaking 
to prore the note under the com- 
mission, for the benefit of Short- 
man and Croden. [Gregory ▼. Bei- 
^tf and Others] • . . . 187 

4. Where a creditor who has proved 
is fully paid by the surety, he can* 
not afterwards sign the certificate. 
[Ratdijfft T. Gufuon] - - 193 

5. The warrant of committal of a 
bankrupt, being by mistake dated 
the sd March, instead of the sd 
February, held that this is not 
such an error as can be amended 
under the 18th section of Geo. s. 
c 90. [Ex parte MGee in re 
M^Gee] 206 

&tf Aknuity. — Feme Coverte.— 
Practice, 45. 

BILL OF REVIEW. 
To entitle a party to file a aupple- 



D fi X. 405 

mental bill in the nature of a bill 
of review, it is necessary that the 
new matter should be discovered 
after the decree, or at least after 
the time when it could have been 
introduced into the cause; and 
the matter should not only be new, 
but material, and such as if unan* 
swered in point of fact» would 
clearly entitle the plabtiff to ade* 
cree, or would raise a question of 
so much nicety and difliculty, as to 
be a fit subject of judgment in a 
cause. [Ord v. Nod\ • • 127 



CHARITY LAND& 

1. Qutere, Where the purchaser of 
charity land, with notice, expendf 
money in buildings, is he entitled 
in equity to compensation? [Jt'» 
tomey^General ^. Uoyd\ - • 93 

3. Grant of land void under g Geo. 
3. c. 36, where there is a result- 
ing trust fi^r the giantor during 
his life. 

Where the principal diari^ fiuls, 
the accessory fails with it 

A several charity is good, though 
connected with a charity that fails 
in some cases of administration, 
not of the essence of the charity. 

Where a residue is given for a valid 
purpose, it will faO with the prior 
void purpose, if not capable of 
being ascertained except by the 
actual execution of that purpose. 
[lAmhrcy V* Gurr\ * - • 151 , 
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COMMISSION. 

See Pkactice, 40, 46, 49. 

CONDITION. 

A teitBtor having devised hii pro- 
perty in tnut for hii wifb during 
widowhood, on condition tliat slie 
ttiodd, neither directly nor in- 
directly, keep or have any concern 
or interut in a public or licensed 
victoslling house, nor any other 
kind of biumess : Held that the 
kecking and taking care of a 
public-house belonging to other 
persona, as their servant, and at 
regular wages, aod in the profits 
or etaioluHienis of which she had 
no interest, was not such a breach 
dif the Cofkdition as to create a for- 
ftitui«. iJona v. Bromlei/\ - 137 

CONVEYANCE. 

N« objiMstion to a sale in court, in 
ezecutioD of A wUI, that there are 
inAlDts interested under the will, 
who cannot join in the convey- 
ance. iP&mett V. Poarf/] - - 5 j 



CONSTRUCTION. 

rmi of French contract, renUs 
jeret for two lives in succes- 
atoo werc^ after the death of first 
life, payable, with all arrears, to 
survivoi. The representative of 
the first life relieved aguinrt the 
loas of nrears occasioned by the 
HevolutioB. (UatcieU v. Pattlt] 4 



COPYHOLDS. 



By 



1 . Upon sales in court, the vendor 
vUl be compelled to surrender a 
copyhold in person, if it can be 
conveniently done. [AW r. K'et- 
ton) 50 

a. It makes no difference in supply- 
ing a surrender, that the custom 
requires a surrender to trusteet to 
die uses of the will, or that the 
only provision is an annuity issuing 
out of the copyhold itself. {Brad- 
dick V. Mattock} - - - - 361 

3. A devise of all my real estate 
will carry copyhold sorrendered, 
aod if no freehold, will, for fa- 
voured objects^ cony copyhold 
not surrendered. [IVenltoorth v. 
Co^] 363 

4. A testator devited hik copyhold 
estate to hU wife for life, with re- 
mainder to his two Bona na teaants 
in common in fee; the eldest son 
and customary heir waa, by an 
arrangement between himaelf, his 
mother and brother, admitted to 
the copyhold in fee, and exe- 
cuted by deed a declaration of 
trust to the uses of his £ufaer's 
will; the brothers became bank- 
rupts, and their assignees sold 
their reversion to the pluntiff. 
Held that the plaintiff, thoagh as 
against the assignees a purchase 
of a legal reversion, was not as 
against the tenant for life entitled 
to compel such a surrender as 
would give him the legal rever- 
sion. iWkke V. Soc*]- - - S*7 



C08TS. 

1. Vhere one Msiduary legatee is 
pMntitf and the other defendant, 
ctniR will not tax costs U between 
Bollcltor and client, without con- 
sent. [Fainer r. Ta^or] - - 3 

3. A person made party to a Suit 
only for protecdon of trustees, en- 
titled to his costs out of trust fund. 
[Hkit T. Wremdt and another] gg 

3. A motion to diasolve an inunc- 
tion reatraining an action on a 
pad abitf refused with costsi such 
case being an exception to the 
general rule, that the costs of a 
motion for &n injunction, or to 
dissolve an injunction refused, are 
costs in the cause. [Marmdi r. 
Reeiet] I08 

4. Bill against principal obligor and 
the represfiutativea of another 
obligor, as surety in a joint and 
separate bond, the principal obli- 
gor was insolveot, and so stated 
the bill; but held he might be 
made a party, and was not entitled 
to his costs. \_Hayuood v. (ktjf\ 

£. A tnutes aeeking the direction 
and indamnily of the cotnt* as to 
the executicMi of his trust, is, whe- 
ther plaintiff or defendaot, entitled 
to his coats, unless the Act re- 
quired to be done leads to no re- 
■p<Hisibili^, and the motiTe of the 
trustee is obvioudy vexatiouB. 
[Cttrteifv, Candkr} - • • 133 

6. The men drcunistalice of the 
phintiff baiag iapriitinod 4oes 
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not entitle the delendant to call 
for a security for costs. [Badd^ 
V, Har^ng\ . - - . . S14 
Under the circumttancet, re- 
ceiver allowed the costs of his ap- 
plication to be dischargAd. \Sick- 
arcfuM V. WaTd\ .... 866 
See CaxniToit. <— DxsfnEMa». — 
Bamkhdptct. — PbActici, 1 3> 
18, 31, «3. 44.56- • 



CREDITOR. 
Creditbr who proVtt VOj hhve 
costs under spedal efrctttiistances. 
\Banicy V. Hanejf] - - ^ gi 

3. This court will not oHIer fte pay- 
meat of monies adlnltted by the 
answer to be In the ekteutbr's 
hands, which are the produce of 
the sale of a Scotdi eataU, pend- 
ing an action by the executtlf of 
multiple-poinding In Scotland for 
distribution of the produce. {Crtiii- 
thanki «. Roberti] ~ - . 104 

3. Creditors going In befbre the 
Master pay their (Ara costs ; but 
If after having eatablMied Aeir 
claim, they are permitted to inix 
in the cause as parties, they may 
be entitled to costs in respect of 
•dch proeeeding^. IWAite •*. 
JFaiU] b _ 110 

CROSS-BILL. 

if an Aigbal t>at IB Gletl in the 

Court of Exchequer, a Cross-bill 
may be filed in the Court of Chan- 
cery. [Porter T.Ie^j*] . . ii5 
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DEBTS. 



The words '^ I will and direct that my 
just debts, funeral and testamentary 
expencesy be paid and satisfied/' 
in the introductory part of a will, 
amounts to a charge of the debts 
upon the real estate. [Clifford y. 
Leims] •- 33 

DEMURRER. 

1. A solicitor files his bill for fore- 
closure of an estate pledged as a 
security for costs ; the client files 
a cross-bUly alleging the costs de- 
manded to hare been occasioned 
by negligence and want of skill. 
Demurrer over-ruled, on ground 
of equitable set-off. [Piggott v. 
WUliams] 95 

2. On demurrer, the Court is bound 
by plaintiff's allegation of fact, 
but not of law. [Cuthbertv.Creasi^] 

189 

^ Upon demurrer being over-ruled, 

the plaintiff must, out of term 

time, wait for the next seal day to 

move for an inj unction. [ Claughion 
▼• HadioeU] - • - - - 299 

DEVISE. 

1. A. devise to the testator's wife, 
she paying his debts and 15Z. to 
A* B., if so much can be spared, 
and she leaving the rest of the es- 
tate to A. B. after her death, gives 
her the fee, and a power of sale. 
[Dobon V. Hewen] - - • - 9 

s. Equity cannot correct wills upon 
the head of mistake, but follows 
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the rule of law, that a deriMor m 
to be taken to mean what he ha» 
expressed ; but the Court may di- 
rect an issue, to inquire whether a 
particular expression found in the 
will forms part thereof. [PoweU v. 
Mouchett] 216 

3. A testator, seised in fee of an es- 
tate, disposes of it by will ; after 
making his will, having occasion to 
borrow a sum of money, he con- 
veys the estate, by way of security 
for the money, to trustees in fee ; 
and there is a proviso in the deed 
of conveyance, that if the mort- 
gage money was paid at the time 
fixed, the trustees were to re-con- 
vey the estate to him, his heirs 
and assigns, or to such person or 
persons, and for such estate and 
estates, and to and for such lawful 
trusts, intents and purposes, as the 
testator, his heirs and assigns, 
should, by any deed or instru- 
ment in writing, direct, limit or 
appoint. Held, that the direction 
of the additional words, to convey 
to such person or persons, &c. 
gave no new power of conveyance 
to the testator beyond what he 
would have acquired without them, 
as the necessary consequence of 
the conversion of his legal into an 
equitable fee; and consequently, 
that the conveyance, being a mere 
security for money, operated only 
as a revocation of the will pro 
tanto. [Brain v. Brai$i\ - - «21 

4* Death without leaving issue* is as 
to real estate a general failnre of 



I V D 

issue, and is not restrained to issue 
Ihring at death by words of limita- 
tion superadded to issue of tenant 
for life. [FranJdin ▼• Lat/] - 358 

5. The words " worldly estate " held 
to pass real and personal estate. 
An heir at law is not entitled to 
have a case sent to law, if the con- 
struction of the will be clear. 
[Muddk V. JVy] - - - . 270 

6. Gift of a mortgage security for 
money will pass the fee, if the es- 
tate be mortgaged in fee.. [Ren* 
voize V. Cooper] - - - - 371 

EQUITABLE RELIEF. 

1 • To form a case for relief on the 
ground of oppression on the one 
side, and distress on the other, 
the disadvantage of the bargain 
must be within the view of the 
parties. [Ramsbottom v. Parker] 5 

See Copyholds. — Partnership, 2. 

3. Purchase by an executor rescinded 
after 20 years by remainder-man, 
the transaction having taken place 
under circumstances of disguise 
and concealment. [Waison v. 
Toone] ----- J. 153 

EVIDENCE. 

1. After 30 years, the hand-writing 
of a letter not necessarily proved, 
where the letter affords intrinsic 
evidence of its authenticity. 

IVhere there is no existing direction 
to such a letter, primd Jade, it 
must be intended to have been 
written to the party amongst 
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whose papers it was found. [Fen- 
tiokk y* Reed] - - - - . 7 
3. Judge's notes sot evidence of 
facts proved at the trial; they must 
be brought before the Court by 
affidavit. [Ex parte LeamunUhf in 
re Walker] - • - • - 113 

3. Motion of course to examine de 
bene esse a witness above 70,. or in 
a dangerous state, or the only wit- 
ness. [Tomkins v. Harrison] 315 

4. Probate held not to be conclusive 
proof that instruments, so far as 
they affect real estates, are of a 
testamentary character. [Hume ▼. 
RundeU] 331 

5. Where letters are stated as the 
agreement, no testimony alumde 
is admissible; otherwise, where 
stated as evidence of the agree* 
ment. [Brice v. Bleichlei/] * 17 

See Practice, iO| ii. 

EXCEPTIONS. 

Where the plaintiff before answer 
obtains an injunctioni and wheii 
the answer is put in excepts to the 
same, he cannot move to refer the 
exceptions instanier. 

Counsel's name must be signed to 
exceptions. [Candkrv. Par^nghm] 

10a 

EXECUTOR. 
See T&usTXKS. 

FEME COVERTE. 

1. Court will not receive the consent 
of ik/eme coverte to Uur her equity> 
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wtlil Iwr alMie it MceruuBed. 
[Jem^iM V, Baxttr] - • • 33 

*, if the wife ioBifti t^n ber oquity 
w flgaiat th« uugBMB ID bimk' 
rofUcf ci her husband, it attaohci 
ibr the beneEt (/ her childrcD, and 
the caanot afierwardB release it in 
fimnr ^her hudmnd. [Barierj. 

Let} - • 330 

5m Sbfasatz Estate. 

FORECLOSURE. 
Mortgage by Jamet W. to B. and 
D., to secure s^joo/, and iniereat, 
and aa am additional aecurity, a 
mortgage by Joteph W. M. pur- 
chaied the premiaea mortgaged by 
Jamt W^ subject to the mort- 
gage. Ull of forecloiure against 
M. and the representatires of 
Joteph IF., to foredou the two 
mortgagoik It wn decreed, that 
Id case M. should redeem the 
plaintitf, the praniiM mortgaged 
by Jottph W. should be conveyed 
to itf.i and those mortgaged by 
Jmtpk W, to the representatives 
.of Jat^h W. ; but in case the re- 
presentatives of yostpA 0^. should 
adeem the plaiotiiT, the premises 
comprised in each of the mort- 
gages should be conveyed to them, 
and in case of failure by M. or 
the representatives of Joteph W. 
to redeem, that the parties should 
stand foreclosed u to all the mort- 
gaged pretoiBes. [Beckett v. Mtcklt' 

AmmU] 109 

See Moitoaob^mFeaMku, Jg. 
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FRIENDLY SOCIETIES.^ 

As to constmctiou of Frieodly So- 

ciely Act In case of bankniptcj- 

ZAmk.'} &8 

GUARDIAN. 

The Court cannot remove a testa- 
mentary guardian, butviS appout 
a proper person to superintend 
the mamtenanoe and edacatioa of 
the infimt. [/itgftam t. Bidterdiie] 
875 
ILLEGITIMATE CHILD. 

1, An illegitimate child may lake 
by partienUr description before 
ito birth. [jDomox v. Drnmok] sg9 

a. Access is not to be presumed be- 
tween man and wife on account of 
the mere possibility of Its occur- 
rence. [Ciarie V. Mat/mardl 364, 

INDIAN BONDS. 
As investment at Calcutta in the 
Company's bonds for securing an 
annuity for life under a will, does 
not discharge the testator's estate, 
if the Company lower their in- 
terests. \Gonion v. BomcUul 343 

INJUNCTION. 

1 . The Bank having notice of a bill, 
TcfUscd to permit a trSnafer sf 
itodf, though no injunctioo. Or- 
dered, that they riioidd transfet 00 
a certain day, uAlesil {ririfttitr ob- 
tained injoacthrii itt the maix 
thne. {Ron v. Skeerti-'l ~ • \ 

fl. Money pmd into court upM an 
iiifiMictiDt], And hid out, b M!cu< 



' ritjr, am) not pajment. {AroNgA ton 

T. PUch/bnt] 395 

See Dkmdbrzr. — Mostoaoz 

pARTHXSSntF.— PltACTICt, fit 43- 

INFANT. 
&e Practice, lo, sg. 

INTERPtEADER. 
See Praoticiv 9. 

INTERVENER. 

If, in an Ecclesiastical Court, a party 
IB citedaareBideiit within the juria- 
: diction, and appeaia and pleads 
without abjection, he cannot a^- 
warda put that fact in iMue> 

And in auch a caae, an interran ^ is 
not at Ubeity to raiw an objection 

. to the juriadictioD op that growd. 
[Chich*tterj.D(megat] . -37s 

ISSUE. 
See Devisx, — Practice, 14. 

LEASES. 

See Apportiomhiiit. — Prac- 
tice, 37. 

I,E&AL REPRRSBNTA'HWES. 

L«ga) representatives to be under- 
stood execntors and adminiBtFa- 
toK, unless controDed bjr itttaition 
upon <iie whole litManinMBt. 

Purchaser not compelled to take a 
donbtfnl tide. [Prker. Strange] 

»59 
LBGAOT. 

t. After an annnttjr for life to a fi^ 

' dier of part of dhrtdends, and le* 

nuunder ai-tO'lh»wh«l« dindends, 
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subject to the ftdwrli «ntraitjf, to 
diildrea when they attuned twen- 
ty-one, is a gift to all living when 
the eldest attains twaaty-oae. 
[CmHu t. Citrtit] . - - - 14 
3. Where tesutor directs bis exvou- 
tors, as soon as they sheti}d think 
propo- after his decease to sell aa 
much stock as would pvodooe a 
legacy of 13,000^, the legacy ia 
not payable until the end of die 
year «Aer the teaWor's death. 
[Beium T. Maude] - - - 15 

3. If a legatee for fife dies befinv 
the testator, the remainder has Im- 
mediBte effbct, and it makes no 
diflereocs that a power of ifp«ritit> 
ment Is given to the legttee Ibr 
Hfe. Where, by codicS, alegMcy 
is substituted for' a legacy in a 
will. It will have the saiia quali' 
ties i but where the "legacy h said 
to be givea by a codicfl, beoauie 
a will has feiled, tfasa is not miy- 
siitBtion, bat motiTe. lOuMeriet. 
Young] 90 

4. Beqoest of lamAM fnofmty, 
with a condition lo aaslgB a put 
10 a charity. Tbe legatee tdces, 
Asoharged of the oowBHod. f Aor 
¥. JtfwF) .-..--. -ga 

5. A l^acy was gkan -to a Atfier, 
on oooditiBn that ba Ad -net -ht- 
tetfwcwith hiadaogMer'aedNtai- 
tion. On a bill fer p a y e u ett H ty 
Ae Atber, the Coon wiK nqafav 
Monri^ to that efieot. [CdMom v. 
Morrit] Sg 

IS. If a tasMw givee a sMiin stM^ 
i MMuUag ki Ma-BBM, and ka««ot 
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the ftock detcribedy or any other 
stock, the legacy fails. The Court 
sends it to the Master to inquire 
what the testator intended, as well 
where there is a misdescription of 
the fund as of the legatee. [Evans 
▼• 7njpp] 91 

7* A legacy to R. L. was, by an or- 
der, dir^ted to be paid to him ; 
he died, leaving an executrix and 
two executors; the executrix 
died, leaving an executor; tlie 
accountant-general refused to pay 
the legacy under a power of at* 
tomey from the surviving co-exe- 
cutors of R. L., without a dis« 
^large from the executor of the 
deceased executrix. On an appli- 
cation to the Court, an order was 
made to pay the legacy to the sur- 
viving executors. [Moodiey.Bain' 
bridge] ------ 107 

8» Bequest of 35,000/. three per 
eents to testator's daughter S. C. 
for life, and after her decease, one 
moiety to the testator's next of 
|dn, in equal degree, other than 
and exoept any child or chUdren of 
S. C* ; uid as to the other moiety, 
lo'gp unto and amongst all and 
every the child or children of S.C, 
equally to be divided between 
theonat their respective ages of a 1 
years, if more than one, share and 
share alike, and if but one, then 
to such only child at his or her age 
of ai years. The will afterwards 
contained a proviso, that in tase 
S. C. should die without leaving 
-any child or children of her body, 
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or leaving any such diild or chiN 
dren, such <mly child or all such 
children should die before attain** 
ing the age of ai years, then the 
last mentioned moiety should be 
paid among all the next of kin of 
the testator, in equal degree, who 
should be living at the time of the 
death of the longer liver of them, 
his said daughter and her said 
children so dying before having 
attained the age Of 21 years, as 
aforesaid. 

Determmed that two daughters of 
S. C. having attained the age of 21 
years, but died in the lifetime of 
their mother, took vested interests 
in the last mentioned moiety^ 
[MaiUand v. Chalie] - - - 243 

g. The legatee will take two l^acies 
by different instruments, unlen 
substitution be evidently intended 
from the character of the second 
instrument, or the expressions 
used, or the same sum be twice 
given, and the same motive ex- 
pressed in both instruments. [ fFratf 
v. Field] ------ 300 

10. yrhere a testator recites that a 
legatee is indebted in a certain 
sum, that recital binds the legatee, 
except in case of a clear mistake 
of figures. [RoUfuon ▼• Bramln/] 

11. Where a testator gives tol^- 
tees who shall be living at the 
time of actual distribution, the 
Court will fix a year as the proper 
period. [Brodke v. Lewis] • 3^8 

Sec XavsTus. 






LIMITATION. 

I'. The jury would not, under the 
circunutsnces, presume a convey- 
ance in fee to a person who bad 
entered into pouession of estatei 
in 1753, to tatisfjr debts due to 
bioi by percepdon of ^e rents and 
proGu. [Ranubottom v. Parker] 6 

3. Time does not run against a cre- 
ditor after the death of a testator, 
in caae of a trust or charge for the 
payments of debts. [Hargreavet t, 
UichelQ 3s6 

S«e MOBTOAOE, 4. 



MAmTENANCE axd EDU- 
CATION. 
A term of years having beoi limited 
to tnuteea for the purpose of rais- 
ing a sum of money for the main- 
tenaoce and education of the 
younger children of A., in such 
shares and pn^wrtions, and such 
manner and form as A. should di- 
rect, and in default of any direc- 
tion, to be applied for tbe benefit 
of such children equally, the same 
to be paid to or for them respec- 
tively, until th«r respective por- 
dons, provided for them out Df 
other property, should be payable 
and paid. A., by his will, appointed 
a certain portion for the plaintiff, 
to be vested in her at the age of 
31 years, or on marriage, and di- 
rected that a certain part of the 
interest and dividends thereof 
should be applied to^arda hei 



munt^iance and education, but 
did not make any appointment, or 
give any directioas relative to the 
sum of money raisahle for that 



purpose 



under the said term. 



Held, upon the construction of 
the settlemeots, that the plaintiff 
was entitled to have her share of 
the money provided by the term 
raised for her benefit, until the 
period when her portion should 
become payable; that it is not 
improbable that it should be the 
intendon of parents to provide • 
larger fund for the education of 
children than the mere income 
of their future portions, the pOT- 
doDS of younger children of great 
families being seldom la^, al- 
though they have universally the ' 
same expensive education ai the 
eldest child. [Poulttt v. Poulettl 
167 

MERGER. 

1. A mortgage term was created in 
1730 for 1,000 years, the execu- 
tors of the mortgage took an as- 
signment of another mortgage 
term on the same premises, cre- 
ated in 1735, for 506 years, and 
assigned both the teims to the 
trustees of a lady who was endtled 
to them under Jnn EgertoH'n will. 
Held, that the term for 1,000 
years was merged in the rever- 
sionary term for 500 yean. [Ste- . 
phau V, Bridget] - - - - 66 

a. An equitable estate tail in a copy* 
tuM doe* not merge by the acce*- 
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sion of Ae legal fee. {Mereti v. 
Jafnes] -#-----118 

MOaTGAOB. 

I, Injuncdon not gpwited to restrain 
. a mortgagee from eelliog under 
power in a mortgage deed ; other- 
wise where trustee for sale, if he 
proceeds precipitately, without no- 
tice to both parties. [Anon.] 10 
% Upon a bfll of foreclosure, the 
mortgagee having been robbed of 
the title deeds, pa3nnent of the 
mortgage money within a limited 
time was decreed, and on payment 
of the same a reconveyance was 
directed, with a bond of indem- 
nity. {Shebnardiner. Harrop] 39 

3. Whi^n a Master is to raise a 
duurge by sale or mortgage, he 
cannqt coqipel parties interested 
to insure a life for better security 
of mortgage, but must sell. [Grant- 
kjf V. OarilmmU and others] 96 

4. Acknowledgment of mortgage 
'- title inthm so years of bill filed^ 

nudntains the equity of redemp- 
tion. [E^dUyf.Hedey] - - 181 
5; Gift of a mortgage security for 
money will pass the fbe, if t&e es- 
tate be mortgaged in fee. [Ren* 
'imie T.Cooper] . - - - 371 

MpRTWAJlN. 

iv Tcfitaaordtredsd real eatate to be 
aoldi and the produoe af^i^ed, 
with w^ aMieh of the personal 
estate as sheuld be necessary. 



to secure an annnity of 30/. for 
the life of A. B.t and ^%er hi9 
death to go to a chari^. The es- 
tate sold for 250 /. Ueld,thecha- 
ritable bequest was void as to the 
aso /., but good as to the rest of 
the sum required from the per- 
sonal estate to secure die annuity. 
[Wake V. WtbV\ .... 71 
s. Fletcher Partu having purchawd 
certain lands and hereditaments, 
they were by Ua direction, by in- 
denture of bargain and aalet e^- 
veyed by the vendor to trustees 
for charitable naes* Tbe inden- 
ture was enrolled in the Court of 
Chancery within si^ cilendsr 
months, but Fischer Pmrtit died 
within twelve calendar months 
after its execution. Held that the 
eonveyanoe was void' under the 
statute of 9 Geo. a. c. 36. Held 
also that certain peconiaiy be- 
quests in Fletcher Piartis*M will, de- 
pending on the validity of the said 
indentore, had filled. [Price v. 
HathaiMn^2 • * - - - 304 

See LxoAC^ 4. 

MULTIFARIOySlNESS. 

It ii nmitifiuriouaibr rector and vicar 
lo join in a suit for die titbes le- 
apeotiyely due to thetp. [Eaekr 
ColkgB ▼• Roaknel] * • •> 94 



MULnPi;£-FQ[NDINO. 
See CnaDnroK 
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NE EXEAT REGNO. 

1. Writs of Ne exeat regno granted 
against husband and wife execu* 
trix, the plaintiff undertaking not 
to serve more than one of the 
xmts. [Moored. Hudson] - a 18 

2. A writ of Ne exeat regno cannot 
be obtained upon an affidavit made 
before the bill is filed. [Anon^ 976 

PARTIES. 
See P&ACTiCEy J 7, 39, s'^* 

PARTNERSHIP. 

1. If managing partner draws out 
monies and conceals the fact^ or 
disguises it in the partnership 
booksy this is fraud, and proof 
may be made against tiie separate 
estate. Otherwise^ if the trans- 
action is dulj entered in books. 
{^Smith in re Hay] ... - 2 

2. To form a case for relief on the 
ground of oppression on the one 
side and distress on the other, the 
disadvantage of die bargain must 
be within the view of the parties. 
[RamdiotUnn v. Parker] - • 5 

3. A partner may give to a third 
person interest in his share» but 
cannot make him a partner. [Bray 
V. Frmnoni] - - - - • - 5 

4. Partnership articles direct a yearly 
settlement on the S5tb March, and 
if a partner die, his estate is to 
share in no profits subsequent to 
the last yearly settlement. The 
last settlement is on the 5ih No- 
vember 1811, and a partner dies 



in February 1813. His estate 
shares in the profits op to the 5th 
November 1812. [P^ttfi v. Jane^ 
ton] -------- 146 

5. A person having in articles of 
partnership covenanted not to do 
certain acts after a specified 
period of time, the Court will not, 
before the arrival of that period, 
grant an injunction to restrain him 
from acting in breach of his agree- 
menty nor for mischief which is no 
breach at law of the covenanit be- 
tween the parties. [CoatenCoAfef] 

^87 

6. Where articles stipulate tot a di- 
vision of the partnership property 
at the «nd ef the paneerriiipy a 
sale is intended. [ibjgdlniT.PMrcf] 

353 

7. No partner who owes a duty to- 
wards another caa place. hioKelf 
in a situation which giv«i him a 
bias against the disohai^ of that 
duty. [Burton v, WiHfhey] - 367 

See AccouKT. 



PLEA. 

To a bill for an aooouot of the deal- 
ings and transactions^ an alleged 
partnership, it is not sufficient to 
put in a plea of no partnership, 
without answering to ail the facts 
and cnrcumstances stated in the 
bill which may afford evidence to 
disprove the truth of the jfrfea. 
[Sandert v. King, Yorke v. Fry] 

6I165 
Ff 
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POST OBIT BONDS. 

Post obit bonds of a young man, put 
up to sale by him, without reserve, 
relieved against. [Fox v. Wrighf] 

111 

See Costs, 35. 

POWERS. 

1. Where an estate is devised in 
trust for two daughters for life, 
^th remainders in each moiety 
for their children at twenty-one, 
and a power of sale is given to 
the trustees, the power of sale sub- 
sists, though one daughter is dead, 
and her children have attained 
twenty-one. [Trotuer ▼. KnigAttej/] 

134 
9. A., being entitled to two freehold 

houses, and having a power of ap- 
pointment over certain lands, and 
money to be laid out in lands, the 
same, in default of appointment, 
to go o?er, by her will devises 
** all and every her freehold mes- 
suages, lands, tenements and here- 
ditaments," to trustees for sale. 
Held that the two freehold houses 
were sufficient to satisfy the words 
of the will, and that the power of 

■ appointment was not executed. 
[Hostey. Blackman] - - - 190 

3. The defective execution of a 
power, aided in favour of an eldest 
against younger children, also pro- 
vided for ; probate held not to be 
conclusive proof that instruments, 
so far as they affect real estates. 
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are of a testamentary character^ 
[Hume V. Rundell] - - - 33* 
See Appoiktmext. 

PRACTICE. 

1 . Where a bill prays an injunction 
to restrain the transfer of stock 
which is not moved, the Court will, 
afler answer, make an order that 
the Bank of England shall permit 
the transfer at any time afler a 
certain day, unless in the mean 
time the plaintiff obtain an injunc- 
tion. [Ross V. Sheerer] - - 1 

2. Further directions by motion, 
where reference to Master is made 
on motion. [fFhUcomb v. Folej/] 3 

3. Where one residuary legatee is 
• plaintiff, and the other defendant. 

Court will not tax costs as between 
solicitor and client without con- 
sent. [Fennery. Ta^r] - - 3 

4. The Court will not order the re- 
ceiver of an infant's estate to keep 
down the interest of a mortgage 
debt, unless the Master reports it 
is due. [Anon,]^ - - - - g 

5. After bill filed by second incum- 
brancer, first incumbrancer in pos- 
session cannot pay surplus rents to 
debtor. [Parker v. Cafcrafl] - 11 

6. All questions respecting real es- 
tate belong to the law of die coun- 
try where the estate is situate. 
[Elliott Y. Lord Minto] - - 16 

7. In equitable, as in legal waste, if 
one act of waste be established, 
the Court will restrain equitable 
waste generally. [Cnffin v. Cejfini 

17 
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%, Where letters are stated as the 
agreement, no testimony aliunde 
is admissible; otherwise where 
stated as evidence of the agree- 
ment only. [Birce ▼. BUtchley] 17 

9. Tenants who had notice from the 
plaintiff not to pay rent to the de- 
fendant's trustees, ~ and who had 
notice from the trustees not to 
pay their rent to the Plaintiff, or* 
dered on the motion of the plaintiff, 
and on the consent of all parties, 
to pay their rent into Court. It 
was held, the tenant themseWes 
could not make such a motion. 
[Beibee v.'Belbee] .... 28 

10. Infant defendants being out of 
die kingdom, a commission was 
sent abroad for the appointment 
of a guardian to put in their an- 
swer. ' A supplemental bill was 
filed, to which the same infants, 
who continued abroad, wiere par- 
ties. On motion, an order was 
made that the guardian who put 
in their answer to the original bill 
iTiight put in their answer to the 
supplemental bill. [Luskington v 
Seweil] 28 

1 1 . An attorney, a witness to a deed, 
and in possession of the same, can- 
not be compelled to attend with 
the deed at the hearing of the 
cause, otherwise than by a sub- 
pcena duces tecum, [Bushy. Levois^ 

12. Court will not receive the con- 
sent of a feme covert to bar her 
equity, until* her share is ascer- 
tained. [Jemegan v. Baxter] 32 
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13. Security for costs ordered, where 
the plaintiff was in Irdand. [Hill 
V. BMrdan] ----- 46 

14. An issue devisavH td non was 
directed, to try the validity of a 
second will ; one of the defendants, 
Ann Smithy interested under both 
wills, but principidly under the 
last, objected to being a party to 
the issue, and to being included 
in the common order for the pro- 
duction of papers. Held, that 
though she declined bring a party 
to the issue, she should be at 
liberty to attend the trial; and 
the usual order was made that she 

• should produce books, papen^ &c. 
except such as she possessed as 
mortgagee. [Pindar v. Smith] 48 

15. Upon sales in Court, the vendor 
will be compelled to surrender a 
copyhold in person, if it can be 
conveniently done. [Noely. WeS' 
ton] .-----,--50 

16. It is a motion of course to 
enlarge publication where no 
witnesses have been examined. 
[French v. Lewset/] - - - 50 

17. The ordinary is a necessary 
party, defendant to a hill for es- 
tablishing a modus. [Cook v. Butt] 

53 

18. Bill founded on a letter not 

stamped. Decree made, but di- 
rected not to be delivered out un- 
til the letters stamped were pro- 
duced to the registrar. Whether 
the answer of one defendant can 
be read against a co defendant as 
to costs, qfjuerc. Such answer will 
Ff 2 
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clearly ground an inquny before 
the Alaster aa to the fiict. [Chervet 
V. Jonei\ ----.. 267 

19. On a motion for a new trial of 
an issue, the Court will not call 
for the repcMt of the Judge who 
tried the cause at law, without 
being satisfied that there are rea- 
sonable grounds for entertaining 
the motion. [Memorandum] - 58 

sia An assignee of an interest in a 
suit cannot be made a party with- 
out a supplemental bilL He may 
petition to secure the fund. [Fos- 
ter V. Deacon} ----- 59 

31. Orders set aside, because pre- 
vious similar motions for the same 
orders had been refused, with 
costs, and those costs not paid. 
[Kiliing r. KilUng] ... 68 

32. Purchaser taking possession with- 
out the consent or privity of the 
vendor, ordered on motion, before 
answer, to pay the purchase mo- 
ney into Court. [Blackburn v. 
Stace] 6g 

33. When an order to pay costs is 
made on a person not a party to 
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make a decree in thai suit for the 
plaintift. [Hunter and others v. 
Richardson] . • . . • 89 

26. Plaintiff, the residuary legatee of 
B., who was residuary legatee- of 
^•, may in one bill pray account 
of both estates. [Turner v. Am- 
Uedajf] 94 

27. Leases may be granted of an es« 
tate directed by a will to be sold. 
[Jervoise v. Clarke] " " ' giS 

28. Rule, that there must be a 
schedule before Court will order 
production of deeds and papers, 
applies only in cases of discovery. 
[AnonJ] -97 

29. Court will not direct inquiry 
whether suit is beneficial to an io' 
fiemt, unless upon a strong case of 
no benefit, or improper motive. 
[Stevens v. Stevens] - - - 97 

30. Where defendant makes admis- 
sions which would entitle plaintiff 
to decree, you cannot for that rea- 
son move for payment of money 
into Court. [Peacham v. Daw] 

9« 



the suit, a moUon for a four-day | 31- After a repIicaUon and subpoena 

to rejoin, the plaintiff cannot 

amend his . bill unless on a special 



order or commitment requires no- 
tice. [In re Partington] - - 71 

24. When a cause is set down, and 
a subpoena to hear judgment is 
served, and afterwards a bill of re- 
vivor is filed, no new subpoena to 
hear judgment is necessary. [ Brai/ 
V. fVoodran] ----- 72 

25. If the defendant has a good case 
against one of the plaintiffii, who 
hold a joint office, though not 
against the others. Court cannot 



application, showing, that using all 
reasonable diligence on his part, 
he was not in a condition to apply 
sooner. [Wr^ht v. Hofnard] 106 

32. Where replication has not been 
filed through mistake, the bill will 
be restored notwitlistanding an or« 
der to dismiss. [Attorney^General 
v.Felhm] Ill 

33. The Court will not use the Judge's 



notes as evidence of fiM^ts; they 
must be brought before the Court 
by affidavit. [Ex parte Learmouih 
in re Walker] - - - - -113 

34. If a sum be reported due, and 
exceptions are taken to the report, 
the money will not, on motion, be 
ordered to be paid into Court. 
[Creaky. Capdl] • • - • 114 

35. A power^ of. attorney to institute 
a suit in the name of the pUdntiff 
having been stated in the bill, 
proof thereof not required at the 
hearing; but the Master, before 
taking the accounts, prayed to in- 
quire into that faiCt. [Edney v. 
Jewell] -••••.« 165 

36. The defendant having appeared, 
motion for an injunction in respect 
of waste, without notice, was re- 
fused. [CoUardv. Cooper'] - 190 

37. Where the defendant sets down 
the cause for hearing, he is only 
bound to serve the plaintiff; and 
it is the duty of the plaintiff to 
serve the other defendants. [Smith 
V. Wells] 193 

38. Service of subpcena on persons, 
who in one instance had acted as 
agents of the defendant, who re- 
sided in Ireland, ordered. [English 
V. Hendrick] - - - - - 205 

39. The equity of redemption of a 
mortgage in fee havbg been con- 
veyed to trustees, upon trust, to 
sell and pay off inoumbrances, and 
divide the surplus among persons 
speci6ed in the deed, which con- 
tained a proviso that the receipt, 
of the trustees should discharge 
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the purchasers ; haidp that this did 
not enable the trustees alone to de- 
fend a bill of foreclosure, but that 
the cestuis que trvst were necessary 
parties to the suit. [CalverUy v. 
Pkeip] as9 

40. A defendant at law having re 
refiised his consent to a commiar 
sion for the examination, of a 
witness resident abroad, a bill was 
filed by the plaintifi at law to ob* 
tain a commission for that purpose, 
the defendant at law having re- 
tired from the jurisdiction of the 
Court. Service of the subpoena, to 
appear to the bill, on his attorney 
at law, ordered to be good service. 
[Devii V. TurnbuU] - . - 932 

41. When a bill is referred for scan- 
dal, and found scandalous, a mo-* 
tion cannot be made for an injunc- 
tion until the scandalous matter is 
expunged. [Davenport v. Daven- 
port] -•-.--.-.S51 

4a. Publication enlarged under the 
circumstances. [Cutler v. Cremer] 

253 

43. Amendment of bill allowed with- 
out prejudice to an inji^nction 
which had been obtained on the 
merits. [King v. Turner] • 955 

44. After demurrer allowed, with 
liberty to amend the bill, the 
plaintiff may have his bill dismissed 
on payment of 5^, the costs of the 
demurrer. [EdvMwdi v. Edutards] 

955 

45. A motion cannot be made to 

adjourn a petition in bankruptcy ; 
a petition in the bankruptcy is ne* 
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cessary for that purpose. [In re 
Hardy and JDa/e] - * • - 252 

46. Commission for examination of 
witnesses directed to Bencoolen in 
Indiat notwithstanding the 1 3 Geo. 

' d> c. 63, s. 44. [Baskett v. Toosey] 

261 

47. The defendant being in contempt 
for want of an answer, afterwards 
put one in, and an order for his 
discharge was obtained upon pay« 
ment or tender of the costs of con- 
tempt. The costs were tendered 
but not accepted. Afterwards tlie 
answer was excepted to and re- 
ferred ; and after warrants to pro- 
ceed before the Master, the de- 
fendant submitted to answer the 
exceptions. The plaintilF did not 
proceed immediately upon the 
former process of contempt, but 
waited for an answer to the ex- 
ceptions. Held, that an order for 
time to answer the exceptions, ob- 
tained by the defendant, was regu- 
lar. [CoTV. Champnei^s] - - 262 

48. The Court cannot extend the 
time mentioned in a commission 
for the examination of witnesses. 
[Hall V. De Tastet] - - - 269 

49. Bill against husband and wife 
in respect of a demand against 
wife as executrix. Husband a 
bankrupt and abroad, and attach- 
ment had issued against him for 
want of an answer ; such an attach- 
ment will not be granted against 
the wife, until an order has been 
obtained that the wife should an- 
swer separately, and the wife must 
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have notice of the motion for that 
order. [Bunyan v. Mortimer] 278 

50. A party in contempt, who ob« 
tained an order for a commission 
to take his ** plea, answer or de- 
murrer," may put in a plea. Qtutrcy 
if the commission had been merely 
to take his answer, whether he 
could -have put in a plea* [Barber 
V. Crawhaw] - - - - - 284 

51. The Court will make interlocu- 
tory orders for production only 
for security or discovery, and will 
not anticipate the decree. [Littgen 
V. Simpsan] . • - r - 290 

52. When it lM>'Misputed whether a 
defendant is from infirmity of 
mind incompetent to answer, it 
will be referred to the Master to 
inquire as to the fact [^Lee v. 
Ryder] 294 

/);3. Order for payment of money to 
the solicitor of the party refused. 
[Edvoards Y. Lane] - - - 315 

54. The Court leaves it to the dis- 
cretion of the Master to deter- 
mine, under the usual order for 
production of books, whether they 
are to be merely produced from 
time to time, or to be deposited 
with the Master. [Henna v.Dunn] 

346 

55, An agreement is made a rule of 
Court, which determinea all mat- 
ters in difference in the suit, but 
reserves the question of costs. 
A petition dismissed, which prayed 
the direction of the Court as to 
costs ; the Court enters into the 
question of costs only as inci- 
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ilental to its decision upon the 
merits of the cause. [Gibson v. 
Lord Cranleif] - - - - 365 

56. Where new parties are brought 
before the Court by supplemental 
billy the original defendants need 
not be parties to the supplemental 
bill, unless they have an interest in 
the supplemental matter. [Bignall 
V. Atkins] - 369 

57. After a decree for the adminis- 
tration of a trust, the Court will 
stay proceedings in a second suit 
for the same objects, but not if 
the second suit has a further pur- 
pose, as removing the trustees for 
default. [Anson v Tomgood'] 374 

See Evidence. — ^Legacy, 2, 4. — 
Solicitor.— Receiver. — Copy- 
holds. — Conveyance. — Plea. 
— Creditor. — Multifarious- 
ness. — Mortgage. — Excep- 
tions. — CosTS.^i Cross-Bill. — 

AdVOWSON. — WlLL.-i-NE EXEAT 

Regno.— Bankruptcy. — Devise. 
— Guardian. — Vendor and 
Purchaser. — Injunction. — 
Revivor. — Demurrer. — 
Amendment. 

PUBLICATION. 
See Practice, 16, 42. 

RECEIVER. 

1. Where upon the answer there is 
strong presumption against the 
title of tlie defendant impeached 
by the bill, the Court will grant a 
receiver. [Siiivoell v. Jf^illiams] 49 



2. Receiver under the circumstaoces 
allowed the costs of his application 
to be discharged. [Richardson v. 
tf^ard] 266 

RENEWAL OF LEASES. 

Whether a renewed lease is a revoca- 
tion of a previous will depends on 
the intention apparent in the will. 

QuarCy If a bequest of ** the manor 
and hospital lands which he held 
by lease " passes a renewed lease. 

A tenant for life of a hospital lease, 
who was directed to lay by out of 
rents and profits, for the purpose 
of paying tlie fine on renewals, not 
having renewed, and the lease 
having been renewed by the re- 
mainder-man after his death, a re- 
ference, on a bill against his exe- 
cutrix, was made, to ascertain 
what was a reasonable sum to be 
paid for the renewal ; the same to 
be paid by the executrix.^ [Cole- 
grave v. Manb^] - - - - 72 

RENT. 
See Apportionment. 

RENTES VIAGERES. 
See Construction. 

REPLICATION. 
See Practice, 31. 

REVIVOR. 

Suit not revived against the adminis- 
trator of a party named who did not 
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appeftTi nor was served with a tub* 
piena ; nor can the plaintiiF have 
the benefit of former proceedings 
against sach an administrator. 
[Athee ▼. Shipley] - - - 296 

See Practice, 24. 

REVOCATION. 
See Will, 2. 

SCANDAL. 
See Practicb, 41. 

SCOTCH ESTATES. 

PaACTICEy 6. 
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SEPARATE ESTATE. 

Quare^ whether husband has a right 
to throw wife's funeral expenses 
upon her separate estate. [Gregory 
V. Lockyer] 90 

SEQUESTRATION. 

A sequestrator of titlies during a va- 
cancy is subject to the jurisdiction 
of this Court. If he is himself an 
occupier, he must account for the 
fair value. [Birch v. Bygrave] 158 

SOUCITOR. 

I. Privilege of solicitor and client 
extends to dl communications for 
professional advice; but not to 
emplojrroent in matters not profes- 
sional. [JFaUter v. IVildman] 47 

a. Solicitor has a lien on papers de- 
livered to hhn in that character, 
for an professional business, but 



no lien as a solicitor on papers de- 
livered to him as steirard. [Cham' 
pemawn v. Scott] - - - - 93 

STATUTES. 

Limitation. — See Equitablc Re- 
lief.— ^Mortgage. 

9 Geo 2. c. 36. — See Charitt. 

82 Geo. 2. c. 46. s. 11. — See At- 
torket. 

Bankrupt's Committal, 2 Geo. 3. 
c. 30. s. iS.—See Bankruptcy. 

Commission, 13 Geo. 3. c 63. 8.44. 
— See Practice, 46. 

Charities, 9 Geo. 9. c 36. — See 

MORTMAII?. 

STOCK. 

■ 

See UsuRT. — Trustsb. 

SUPPLEMENTAL BILL 

An assignee of an interest in a suit 
cannot be a party without a sup- 
plemental bill. He may petition 
to secure the fund. [^Fatter v. Dea* 
con] 59 

SURETIES. 

Liability of sureties. [Prendergast v. 
Devey] ------- 124 

TIMBER, ORNAMENTAL. 

To be proved by conduct, whether 
timber is left, standing for orna- 
ment or shelter, limber so teft 
standing not to be cut, though de- 
cayed w injurious to adyooung 



tree% nnteit removal essentkl to 
iottaded purpows of ornameot or 
iheller. [Luthington t. BoUero] 

H9 
TRUSTEE. 

1. Ordinarily, the Court, on a bill 
for a legacy of stock, does not 
inquire whether the stock legacy 
could hare been invested at an 
earlier period ; but where the exe- 
cutor is a trustee a)80» and retains 
the legacy without InFtsting, he is 
liable for any loss occasioned by 
the non^inTestment. [^B^rchaU v. 
Bradford] 13 

2. Where it is a term of the trust 
thai each trustee shall receive and 
be answsraUe only for a moiety, 
this Coitrt does not extend the 
Utility. [BirU v. Betty\ - - 90 

3. I^and^ w&^ vested in trustees, in 
trust, Mit ff the receipts and pro- 
&ts to make o^ain payments, and 
lay 9^ the surplus upon mortgage 
or goverxMnent security, with a 
view to accumulation, with a be- 
quest of such accumulations. On 
a petition, a real estate conti- 
guous to the leal estate of the tes- 
tator, was permitted, under the 
circumstances, to be purchased, 
the same to b^ considered as per- 
sonal prc^pecty* [jVM v. Lord 
Shflfteslmry] ----- 100 

4. Where a testator 4Urects a pur- 
chase with dl convenient q>eed, 
and interest in the mean time to ! 
accumidate, and trustees n^^t 
the purchase, twelve montha Js to 
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be coDsideied as & reasonable tfane 
within which the porohase might 
have been made. {.P^urry v. War- 
ringl(m\ --..*.- 155 

5. A sum of 9,000 L was bequeathed 
to an executor, who was also a 
trustee under the wiii, npon tmst, 
for investment in the puUiic fiMds. 
He retained it in iiis own hands, 
paying interest to the oestm ^ve 
trmft^ for many years, under m re- 
presentation that the legacy had 
been invested according to the 
trusts. Held, that &is was such a 
breach of trust as entitled the cf f - 
iaf> gue trust to hm purchased by 
the executor so mi^ch atoick as the 
sum of ^,000 L would have pur- 
chased at the time he first )iad 
assets suflScieot for jnvj^gyni. 
IBifTchqU w. Bra^4frd] • <- JI35 

6. WmrB Vroata^ may inveit in 
stock or on real sepucityi and they 
lead on personal security, they 
#hall be answerable for the priaci. 
pa} money only, and not for Xhe 
value of the stock iwhich mpight 
have been purchased. [Mw^ v. 
Hmter] - - . ^ - - ^95 

7. A anere agent of tb^ truitae may 
not be ,aocountable to ^e ceiiui 
que iruH; bot otbenrife frith ^re- 
apect to a sabstiliipted tniple^ ^ho 
accounts te nobody* [M^lgfv. 
FiUipii$ri(i] . • . • - ^60 

&9 Costs, t.— MoaxoaiOB, 9,. 

USURV, 

Covenant to ae^hice atock by f9ital- 
mento; one instalment waatnns- 
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femed, and a second became over 
due ; it was then agreed that the 
transaction should be converted 
into a money loan, taking for the 
amount of the money the price of 
stock when first lent, which was 
higher than the existing price, and 
further time given for payment. 
Held usurious as to the instalment 
over due. Quare^ as to the future 
instalments. [ Ramsbottom y. Parker] 

6 

VENDOR AND PURCHASER. 

1. In estimatmg lasting improve- 
ments, old buildings pulled down, 
if incapable of repair, to be valued 
as old materials only. [Robinstm v* 
Ridlejf] a 

f • The plaintiff agreed to take a house 
of the defendant for two years. 
Afterwards, on the 4th September 
1817, be agreed to buy the estate 
of the vendor, in consideration of 
35 /. paid down, and of the fur- 
ther sum of 425 /. to be paid on 
the 35th December 1817, on or 
before which time the conveyance 
was to be executed. An abstract 
was delivered on the soth October 
1817, and afterwards a draft of 
the conveyance, with the abstract, 
Was sent to the plaintiff, with a 
note of the defendant's solicitor, 

^ stating that the deeds were with 
•him, and desiring to hear from the 
plaintiff if any objections occurred; 
and many ineffectual applications 
were made to see the plaintiff. A 

"' notice was served on tlic plaintiff 



' on the 3'id December 1817, that 
tlie defendant would, on the 23d, 
a4th and 25th, attend at the' plain- 
tiff 's house to execute the convey- 
ance, and on default, he should 
consider the plaintiff as refusing to 
proceed in the purchase, and act 
accordingly. On the sd of April 
1818 the plaintiff returned the ab- 
stract, with objections to the title. 
On the 13th the defendant dis* 
trained on the plaintiff for rent. 
On a bill filed by the vendee for a 
specific performance, held that 
the vendor should have given no- 
tice that he considered the agree- 
ment as at an end, and should have 
returned the 25 /. ; and not having 
done so, the Court directed the 
usual reference as to the title. 
[Retinoids y. Nelson] • . . 18 

3. Where there is a contract to seH 
at a valuation by A., B. and C, 
the Court will compel the vendor 
to permit the valuation. The time 
of valuation is of the essence of 
the contract, but the vendor can- 
not take advantage of it, if he 
improperly occasions the defciy. 
[Morse v. Merest] - - - - 26 

4. Where trustees for sale are to ap- 
ply produce for infant, the power 
of giving receipts to pmrchaser is 
necessarily mcident [Lmxaukr v. 
Stanton] ••-<•--• 46 

5. A term was created in 1711 for 
raising portions, there was no evi- 
dence of the portions being satis- 
fied, but a settlemient of the estate 
took place in 1744, and a recovery 
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wai sufiered, and there was a cove- 
▼eoant that the estate was free 
from mcumbrances. No assign- 
ment appeared to have beeo at 
any time made of the term. On 
an objection to the title by a 
purchaser, held that a surrender 
of the term must be presumed, 
and that in matters of presumption 
the Court will bind a purdiaser, 
where it would give a clear direc- 
tion to a jury. [Emery y» Grocock] 

54 

6. It is not a valid objection to a 

title, that the vendor cannot pro- 
duce deeds referred to by recital, 
where the loss of the deeds re- 
cited throws no reasonable doubt 
upon the- title of the vendor. [Pros- 
. ser V. JVatts] ---••- 59 

7. Purchaser taking possession with- 
out the consent or privity of the 
vendor, ordered on motion before 
answer to pay the purchase money 
into Court. [Blackburn v. Stace] 

69 

8. If, on a bill for a specific perform- 
ance by the vendor, a good title 
can be made before or when the 
cause comes on upon further di- 
rections, a specific performance 
will be decreed. [Paton v. Rogers] 

256 

9. After a decree for a specific per- 
formance against a defendant, he 
cannot proceed by action at law 
on the contract for damages. [ Aey- 
noliis V. Nehon] - - - - 290 

10. Where a letter contains the en* 
tire terms of an agreement for pur- 
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chase of lands, it Is not necessary 
for the plaintiff to prove thai he 
accepted the terms. If it require 
the plaintiff to supply a term, in 
the agreement, there must be a 
special acceptance in writing sup- 
plying that term, in order to take 
the case out of the statute of 
frauds. [Bot/s ▼. Ayerst\ - 316 

11. When a necessary party to a 
title is neither in law or equity 
under the control of the vendor, 
the Master ought to report against 
the title, unless there is produced 
to him a legal or equitable obliga- 
tion on the part of the stranger to 
join in the conveyance. [Esdaile 
V. Siephenton] - - • • 366 

12. The father vendor claimed the 
estate by purchase from his son ; 
the purchaser is entitled to evi- 
dence of the faimeite of the tftms- 
action. [BosvoeUv, Men4kam\ 373 

See Annuity. — Copyholds.— 
Practice, 8. 



WASTE. 

1. In equitable, as in legal waste, 
if one act of waste be esta- 
blished, the Court will restrain 
equitable waste generally. [Ccffin 
y.Coffiii] 17 

2. Bill will lie to restrain a tenant 
for life from cutting down of un- 
derwood of an insufficient growth. 
[Brydiges\.Stepken8\ - - 379 
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WILL. 

i. the wotJ^ « I will and direct that 
tay ju^t debts, funeral and testa- 
itietttary ^xf^enses, be paid and 
ftatisSed/' Irt the introductory part 
of a wflt, amount to a charge of 
ihd debts upon the real estate. 
C^fford V. Lewis] - - - - 33 
^. Whether a rehewed lease is a re- 
Vbcatioti of a previous will, depends 
5ft the intention apparent in the 
Will. [Colegra'oe v. manby'\ - 72 
3. IWtaiDr gives by his will 19/. to 
J. ii., and after specific bequests 
of ^ftalki 6f his goods to different 
pM^m, bequeathed to said J. H. 
ihtoi I << atl Qiy other effects I will 
to J.H., to be sold fbr his be- 
heflt.^ Held, that all the residue 
ot the testator's property, includ- 
thg money, passed to J. H\Heame 
t. W5a*WDii] . . - . i,y 
4* Pi S. hn^g two daughters, named 
Selina and Mary Ann, A. be- 
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queathed a legacy to Sophia Still, 
daughter of P. S. There was evi- 
dence to show that Seiina was the 
person meant; but the other 
daughter being an infant, a refer- 
ence was directed to the Master, 
to inquire who was the legatee 
intended by the description in the 
will. [SHUv.HoHe] - - 192 

5. Construction of an obscure will. 
[Robinson v. Smith] - - - 194 

6. 'llie literal and technical force of 
words in a will to be counteracted 
by rational implication. [Fan' 
champ v.BeU] . . • * 343 

7. One Dame may be substituted for 
another in the construction of a 
will, where it is manifest not only 
that the name used was not in- 
tended, but that a certain other 

•name was oeaesaarily intended. 

{Deta^.Pep^] . . • - 350 

5^ Legact.— CoKDmoN. 



THE END* 
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